THE 


MONTHLY LAW REPORTER. 


SEPTEMBER, 1859. 


LORD BROUGHAM. 


Henry, Lord Brougham, ex-Chancellor of England, was 
born at Brougham Hall, in Westmoreland, on the 19th of 
September, 1778.* The family, whose name has also been 
spelt Burgham, Broham and Brugham, is said to be the 
very oldest in the north of England, and to have been 
landed proprietors in Cumberland and Westmoreland, ever 
since the reign of Edward the Confessor. Henry Brougham, 
the father of the Chancellor, married the daughter of Rey. 
James Syme, D.D., and the niece of Dr. Robertson, the 
historian; and resided during most of his life at Edinburgh. 
Young Brougham was placed at the High School, of which 
Dr. Adam, the author of the work on Roman Antiquities, 
was then rector. Lord Cockburn, who was his contempo- 
rary at this celebrated academy, in his memorials of his 
own time, tells the following anecdote: “ Brougham was 
not in the class with me. Before getting to the rector’s 
class, he had been under Luke Fraser, who in his two imme- 
diately preceding courses of four years each, had the good 
fortune to have Francis Jeffrey and Walter Scott as his 
pupils. Brougham made his first public explosion while in 
Fraser’s class. He dared to differ from Fraser, a hot but 


* A writer in the North British Review, for May, in common with most biographers, 
erroneously states that Lord Brougham was born in St. Andrew’s Square, Edinburgh, 
where he certainly passed his earlier years. In a speech at Leeds, in 1830, while 
contesting the county of York, his lordship said: “lam a Westmoreland man by 
birth and possessions.’? See 52, Lond. Law Magazine, 2, note. 
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258 Lord Brougham. 


good-natured old fellow, on some small bit of latinity. 
The master, like other men in power, maintained his own 
infallibility, panished the rebel, and flattered himself that 
the affair was over. But Brougham rea;peared next day, 
loaded with books, returned to the charge before the whole 
class, and compelled honest Luke to acknowledge that he 
had been wrong. This made Brougham famous throughout 
the whole school. I remember as well as if it had been 
yesterday, having had him pointed out to me as ‘ the fellow 
who had beat the master.’ It was then that I first saw 
him.” 

In 1793, Brougham was transferred to the University of 
Edinburgh, of which he was a member for a number of 
years. While there he commenced his long-continued in- 
vestigations in Mathematics and Natural Philosophy, which 
from the very first attracted much notice. In the Philoso- 
phical Transactions of the Royal Society of London, for the 
year 1796, is a paper entitled, “ Experiments and Observa- 
tions on the Inflexion, Reflexion and Colors of Light, by 
Henry Brougham, Jun., Esq. Read on the 28th of January, 
1796.” A second paper, entitled “ Further Experiments 
and Observations on the Affections and Properties of Light,” 
was read July 28th, 1797, and published in the transactions of 
that year; and on May 24th, 1798, there was a third paper by 
him on “General Theorems, chiefly Porisms in the higher 
Geometry.” While thus, in addition to his regular studies, 
contributing to the publications of this celebrated Associa- 
tion, he was also one of the most prominent and active 
members of the University. He early joined the “Specu- 
lative Society,” which had been instituted in 1704, and 
which enjoyed its golden era between the years 1794 and 
1805, when Scott, Horner, Lord Henry Petty (now Marquis 
of Lansdowne), Jeffrey, Brougham and Cockburn, were 
among its members. In 1797, the “ Academy of Physics ” 
was established by Horner, Dr. Thomas Brown, Dr. Reddie 
and Brougham. “One fact,” says the Law Magazine, “is too 
remarkable to be here omitted, as it strikingly illustrates, 
when viewed in connection with more recent legislation, the 
far-seeing sagacity and tenacity of purpose, which has dis- 
tinguished Lord Brougham throughout his whole life. At 
a meeting of the Academy of Physics, on the 30th of Sep- 
tember, 1797, Mr. Brougham and Mr. Horner laid before the 
society two papers with respect to a reform in the laws.” 
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Brougham was admitted as an advocate in 1800. At this 
time the ministry of William Pitt had been in power six- 
teen years, and few if any foresaw its approaching dissolu- 
tion; for it seemed equally strong in the favor of the King, 
the Parliament and the nation, and the premier had but 
just completed his forticth year. Seotland, during this 
period, without any effective representation, was little more 
than a province, entirely under the control of one man— 
Henry Dundas, Viscount Melville. He directed the entire 
administration, and distributed all the patronage; and so 
universal was the domination of the Tory party, that 
Liberals could expect neither public nor social advance- 
ment. Polities ran hich in the Parliament House, at Edin- 
burgh, where the Tories of whom Scott was the most pro- 
minent, out-numbered their opponents as much as they did 
everywhere else; but the latter were powerful in talent, 
and soon found an organ by which to disseminate their 
principles. The Edinburgh Review was at this time origi- 
nated by Jeffrey, Horner, Brougham, and Sydney Smith, who 
was visiting at Edinburgh; the first number appeared in 
October, 1802. For many years Brougham contributed 
from two to four articles to every number; among these, in 
January, 1808, was the review of Lord Byron’s “ Hours 


of Idleness,” which called forth the poet’s famous satire of 


“English Bards and Scotch Reviewers.” 

Brougham practised but two years in the Scottish Court ; 
most of this time was spent in the Criminal Court, usually 
presided over by Lord Eskgrove, a very eccentric and harsh 
man. “Brougham,” says Lord Cockburn, “ tormented him 
wherever he went, for above a year. The justice liked 
passive counsel, who let him dawdle on with culprits and 
juries in his own way; and consequently he hated the talent, 
the eloquence, the energy, and all the discomposing quali- 
ties of Brougham. At last it seemed as if a court day was 
to be blessed by his absence and the poor justice was 
delighting himself with the prospect of being allowed to 
deal with things as he chose; when, lo! his enemy appeared 
—tall, cool and resolute. ‘I declare,’ said the justice, 
‘that man Broom or Brogham is the torment of my life.’ 
His revenge, as usual, consisted in sneering at Brougham’s 
eloquence, by calling it or him the Harangue. ‘Well, gen- 
tle-men, what did the Harangue say next? Why it said this’, 
(Misstating it); ‘but here gentle-men, the Harangue was 
most plainly wrongg and not intelligibill.’ ” 
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260 Lord Brougham. 


Kither not thinking Edinburgh a field broad enough for 
his labors, or else despairing of suecess from the seeming 
permanence of Tory power, Mr. Brougham deterinined to 
leave it; and in 1803, he abandoned his practice, and after 
a tour in Northern Europe, he settled in London and com- 
menced keeping terms for the English bar. At this time 
he first appeared as an author, and published a work on 
European Colonial policy.* He was called to the bar at 
Lincoln’s Inn in 1808, and joined the Northern Circuit. He 
first appeared as a barrister, before Parliamentary Com- 
mittees, where his reputation for knowledge of mathematics 
and the natural sciences, gained him some lucrative business, 
and upon one or two occasions before the House of Lords, 
when he astonished the peers, by his boldness. It was 
some time before he gained much strictly professional prac- 
tice. At Westminster his attention was mostly confined to 
Scotch appeals in the House of Lords, to committees of 
that House, and to political cases. In 1811, he successfully 
defended John and Leigh Hunt, the proprietors of the 
Examiner, against a criminal information for libel; but he 
was unsuccessful in their defence, in the next year, against a 
second information for a libel upon the Prince Regent, the 
jury finding them guilty. In this last case, he displayed 
such boldness, and referred to the regent in such cutting 
terms, that Lord Ellenborough declared that “ he was 
inoculated with all the poison of the libel.’’ 

His professional career was undoubtedly retarded by his 
entrance into Parliament, and his active participation in 
the political struggles of the day. He was returned to the 
House of Commons in 1810, for the borough of Camelford, 
in place of his friend Lord Henry Petty, who had succeeded 
to the Marquisate of Lansdowne, and he continued a mem- 
ber, excepting the interval between 1812 and 1815, until 
1830. Ina letter expressing his pleasure at Brougham’s 
entrance into Parliament, his friend Horner says: “ Upon 
the whole, I would predict, that though he may very often 
cause irritation and uncertainty about him to be felt by 
those with whom he is particularly connected, his course 
will prove in the main serviceable to the true faith of 
liberty and liberal principles.” The cautious prediction was 
more than fulfilled; before he obtained his high position at 


* An Inquiry into the Colonial Policy of European Powers. By Henry Brougham, 
jun., Esq., br R. 8., 2 vols, 8yo, London, 1 
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the bar, Mr. Brougham had become the chief leader of the 
Opposition, and, after Canning, the greatest ornament of the 
House. His fearless eloquence, his sareasm—always most 
liberally bestowed—the vast range of his information and 
his tenacity of purpose, made him the terror of Lord 
Castlereagh. No tyrannical prosecution, no act of subser- 
viency to foreign despotism, no instance of cruelty in the 
army or navy, or in the most distant prison, seemed able to 
elude his vigilance; and even if his motion for inquiry 
might be negatived on division, the exposure was sure to be 
made ina speech, too powerful to fail of an effect in the 
country, and one® which Ministers did not wish to be 
repeated. 

The first bill introduced by Mr. Brougham which became 
a law, was one passed in the session of 1811, making slave 
dealing felony. So early as 1810, he had made a speech 
advocating the immediate and total abolition of slavery in 
the West Indies, and he did not once discontinue his labors 
in this cause until they were crowned with success. He 
also labored unceasingly for reform in local administration, 
and for popular education. In 1818, he published a letter 
to Sir Samuel Romilly, upon the abuses existing in the 
management of Charities, which within a few months passed 
through ten editions, and drew forth a number of most 
bitter replies. Its author, however, succeeded in getting a 
commission of inquiry into the state of charitable and 
endowed schools, which resulted in many wholesome 
reforms. 

That with his multifarious parliamentary duties, Mr. 
Brougham’s profession should not have received all the 
attention requisite to rapid success, is not surprising. It 
is a wonder that it was not entirely abandoned, and Mr. 
Talfourd with truth says, that to any other lawyer such a 
brilliant reputation as Brougham enjoyed as a statesman 
and an orator, would have been fatal. But an epoch drew 
near, which, while it made him the most popular man 
in the kingdom, raised him to the first rank in his profession. 
In July, 1820, the Earl of Liverpool laid upon the table of 
the House of Lords the “ Bill of Pains and Penalties” for 
depriving Queen Caroline of all her rights and privileges 
as consort of the sovereign; and in the long hearing which 
followed, of the evidence to substantiate the charges,— 
which consumed two months,—Mr. Brougham was the lead- 
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ing counsel for the Queen.* The oceasion was one which 
could not fail to bring out all his vast powers and resources. 
A more diflicult task cannot well be imagined; all the 
influence of the Crown was unscrupulously exerted in favor of 
the bill; the ease had become a political question between 
the Tories and Whigs, and a very large majority of the peers 
were on this account hostile to the Queen’s cause; and this 
tribunal was presided over by Lord Eldon, who, as Chan- 
cellor, was one of the members of the Cabinet which had 
framed the measure, and the bitterest of them in his 
animosity, and who seemed to strain every point to its utmost 
in favor of the Crown. These difficulties, however, served 
only to make Mr. Brougham’s triumph more splendid; 
the ministers being obliged to abandon the bill. Mr. 
Townshend, pronounces his speech in defence of his royal 
client, to be “undoubtedly the noblest effort of modern 
oratory ;’’ and, whether all are ready to give it this praise 
or not, no one can read it without a feeling of the highest 
admiration for the intellectual ability of the mighty advo- 
cate. 

Another celebrated cause in which he was engaged 
sprang from the trial of Queen Caroline. A criminal 
information was filed against John Ambrose Williams, the 
proprietor of the Durham Chronicle, for a libel upon the 
clergy of that city, provoked by their prohibiting the bells 
of the cathedral and churches to be tolled, according to cus- 
tom, upon the death of the unfortunate princess. The 
real defendant was Mr. Lambton, afterwards Earl of 
Durham, under whose patronage the paper had been 
established, and who was strongly suspected of having 
penned the offending article. The case was tried at 
Durham, in August, 1822. Mr. Scarlett and Mr. Tindal 
appeared for the prosecution, and Mr. Brougham and Mr. 
Alderson for the defence. Mr. Brougham has said of his 
address to the jury upon this occasion, that he never deli- 
vered one either in Parliament or at the bar, so entirely to 
his own satisfaction. By calling no witnesses, he deprived 
his formidable opponent of the right to a reply, and he 
put the defence upon the ground, that the conduct of the 
clergy fully justified the alleged libel. Mr. Townshend, in 


* The counsel for the crown, were, Sir Robert Gifford (Attorney General), Sir John 
Copley (Solicitor General), Sir Christopher Robinson (King’s Advocate), and Mr. 
James Darke. For the defence, appeared, Mr. Brougham, Mr. Denman, Mr. John 
Williams, Dr. Lushington, Mr. Tindal, and Mr. Wilde. 
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his account of the trial, says of this remarkable argument: 
“The high, sharp tones of indignant scorn, and occasional 
hissing whisper, attested more than a volume of sound 
could have done, his deep emotion, and was audible, in its 
harsh intonation, to the remotest corner of the hushed court. 
The keen, sometimes shrill voice, concentrated look, and 
sweeping action, barbing and pointing the fiery words, might 
well call forth those enthusiastic bursts of applause which 
twice swept the court, in defiance of Baron Wood's threat 
of fine and imprisonment, the beseeching prayers for silence 
of the crier and under-sheriff, and the impotent bustle of 
the javelin men. The long-tried equanimity of the judge, 
the practised placidity of the divine, the smooth and 
affected indifference of the antagonistic counsel, all gave 
way before the withering spells which the great necromancer 
scattered round him.” 

After a very decided charge from Baron Wood, the jury 
returned a verdict of guilty upon one count, in the informa- 
tion. There could not well be a question as to the libel. 
Mr. Brougham, however, obtained a rule at the ensuing term 
of the Court of King’s Bench, for the prosecution to show 
cause why judgment should not be arrested. Cause never 
was shown and no judgment was ever entered. 

The professional business which now flowed in upon Mr. 
Brougham, was sufficient to occupy the time of any common 
man, but he did not abate his labors in other fields. He 
was still as leader of the Opposition, engaged every night 
during the session, in the House of Commons, and some of 
his greatest speeches—those denunciatory of the interfer- 
ence of the Holy Alliance in the affairs of Spain and Italy, 
were delivered at the time when he was at the height of 
professional success. Until 1827, although one of the most 
eminent practitioners at the bar, Mr. Brougham had not 
received the distinction of King’s Counsel. Lord Eldon 
excused himself for not conferring a silk gown upon him, 
by reference to the intense dislike with which the husband 
of his former client regarded him. It can also be ascribed 
to the Chancellor’s antipathy to the eminent advocate. 
When engaged before the House of Lords, Mr. Brougham, 
in whose organization there is very little reverence, failed 
to pay the Chancellor all the deference which he was accus- 
tomed to receive from other counsel — perhaps all which his 
office entitled him to; and he had more than once spoken 
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with bitterness, of what he considered to be partiality on 
Lord Eldon’s part, during the Queen’s trial. But what gave 
greater offence, were the repeated motions made by Mr. 
Brougham in the House of Commons, upon the condition of 
the Court of Chancery, and his severe animadversions upon 
the abuses and delays existing there. What Lord Eldon 
feared to ask the King for, was conceded to Mr. Canning, 
almost on the day he became premier, and in 1827, Mr. 
Brougham received this appropriate rank. In 1826, he had 
been elected Lord Rector of the University of Glasgow, 
over Sir Walter Scott, by the casting vote of Sir James 
Mackintosh. 

On the 7thof February, 1828, Mr. Brougham brought the 
subject of law reform before the House of Commons, in a 
speech which occupied six hours in delivery, and which has 
seldom, if ever, been surpassed in the annals of that assem- 
bly. The house was crowded to its utmost capacity when 
the orator commenced, and hardly a member left the room 
until he had closed. It is said that Mr. Huskisson, expect- 
ing a dull debate on law, had invited a party to dinner, and 
unmindful of guests and dinner, could not resist the fascina- 
tion of this wonderful display. The consequence of this 
speech was that two commissions were appointed; the real 
property commission, and the common law commission. 

In 1830, the death of George IV., and the dissolution of 
Parliament, resulted in the retirement, at last, of the Tories 
from office. When Earl Grey was summoned to form a new 
ministry, his first difficulty was, what to do with Mr. 
Brougham. The professional pride of the latter would not 
permit him to accept any other than a legal office; and the 
number of such offices, which are connected with the minis- 
try, is very limited. The Attorney-Generalship was 
cavalierly rejected. Lord Grey then suggested that Mr. 
Brougham should be Master of the Rolls, with a seat in the 
cabinet, and the leadership of the House of Commons; but 
the King, very properly, would not listen to such a com- 
bination of judicial and ministerial duties. There was but 
one alternative; Mr. Brougham must be Chancellor. It 
was with great reluctance that he consented to take this 
office. It necessitated his removal from the House of 
Commons, where he reigned without a rival, and which was 
becoming more and more powerful in the government, to 
an assembly, in every way unsuited for him, which was losing 
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importance in proportion as the commons was gaining it, 
and the majority of whose members were strongly preju- 
diced against him. Besides, Mr. Brougham had paid no 
particular attention to equity, and would be under a great 
disadvantage in succeeding such eminent Chancellors as 
Eldon and Lyndhurst. For these reasons, he would have 
much preferred to remain out of office, but Lord Grey 
considered it impossible to form a government without 
him.* He was consequently sworn Lord Chancellor, and 
on the 23d of November took his seat in the House of 
Lords, by the style of, “Baron Brougham and Vaux of 
Brougham hall, in the County of Westmoreland.” On the 
same day he introduced two bills for reforming the court of 
chancery, a bill for the establishment of county courts, and 
one for the establishment of a court of bankruptcy. 

The period during which Lord Brougham held the great 
seal was the most exciting and important one which 
England has seen since the revolution of 1688. We have 
neither the space nor the inclination to dwell upon the 
struggle for the reform bill, although in any lengthy 
memoir of Lord Brougham, its whole history would neces- 
sarily have to be introduced; so intimately is his name 
- connected with every stage in the passage of this cele- 
brated measure. His speech in support of the second 
reading is one of his greatest productions. In the midst 
of these civil commotions he did not rest from his endea- 
vors in support of the lawreform. In 1832, his bankruptey 
court bill passed; and in the following year he introduced 
and carried bills founded upon the reports of the commis- 
sions of 1828, making sweeping changes in the law of real 
property, and greatly altering and simplifying the system of 
pleading and common law procedure. He also carried a 
bill reforming the ecclesiastical courts, abolishing the court 
of delegates, and establishing the judicial committee of the 
privy council, for appeals in ecclesiastical and maritime 
matters, and from colonial courts. Several bills passed, 
reforming the court of chancery, and abolishing many 
sinecure offices connected with it. He also appointed a 
commission to inquire into the state of criminal law. These 
are some of the more important measures; many other bills 


* In Roebuck’s History of the Whig Ministry of 1830, there is an interesting account 
of the trouble which the Chancellorship gave. Lord Grey, it seems, was anxious that 
the office might be conferred upon Sir John Leach 
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introduced by him failed of becoming law. His county 
courts bill was opposed by Lord Eldon and Lord Lynd- 
hurst, and defeated by a small majority. 

In December, 1834, the Whig ministry was dismissed; 
upon its return to power in the following spring, Lord 
Brougham was not invited to join it, and has never since 
held office. For one important part of his duties as Chan- 
cellor—that of presiding in the House of Lords, he was 
entirely unfitted, and it was also his misfortune to occupy 
the woolsack ata time of unprecedented difficulty, when 
party spirit raged ina manner which it never has done 
before or since, and when Brougham’s eloquence, boldness 
and prominence, singled him out for attack. One of the 
Tory papers even went so far as to charge the Chancellor 
with altering the journal of the House. Scenes to which that 
decorous and dignified body was a stranger, sometimes 
occurred in the House of Peers. Upon one occasion, the 
Lord Chancellor having said something in an under tone to 
one of his colleagues, who was speaking, the Marquis of 
Londonderry,—an impetuous and hasty nobleman, and who 
as Lord Castlereagh’s brother had a special antipathy to 
Brougham,—rose and asked, whether it was in order for 
one peer to prompt another ? 

Tue Lorp CHANCELLOR.— My lords, I beg leave to state, 
that I cannot sit here to be bothered with questions which 
emanate from the ridiculous ideas of individuals, who 
cannot or will not see anything, however clear, nor under- 
stand anything, however intelligible; and who, whether a 
noble lord is engaged in conversation, or whether he 
addresses the House upon his legs, seem, from some infir- 
mity of nature, to be lamentably incapacitated from 
understanding what is going on. I beg, moreover, to state 
to the noble marquis whom I have in my eye, that, for the 
future, | will answer no questions of his, and will give him 
no information whatever. If the noble lord feels aggrieved 
at anything I may happen to do, let him proceed against me 
by a vote of censure, and I trust ! shall know how to defend 
myself; but I will answer no more of his questions.” 

THE Marquis oF LoNDONDERRY.— I only asked the noble 
lord a question as toa point of order, which I conceive I 
had a right to do. As to the personal and offensive 
expressions which the noble and learned lord has applied to 
me, | beg to tell the noble and learned lord that I shall be 
glad to hear them repeated elsewhere.”’ 
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The Duke of Richmond moved that these words should 
be taken down; but Lord Brougham begged his colleague 
not to press the question, and declared that the aflair was 
too trivial and absurd to be allowed to proceed any farther. 
“As to the hint,’ he continued, “which the noble marquis 
has thrown out to me, filling asl do the highest judicial 
office in the land, and in a public assembly like the present, 
where such hints are not usually given, I have only to say, 
that it has not been my habit to say in one place anything 
which I would not repeat in another, and that it is not 
likely that I should fall into that habit now.” 

The generosity thus displayed, disarmed Lord London- 
derry, who in handsome terms bore testimony to the 
kindness of Lord Brougham’s nature, and apologized for 
his hasty words. <A similar apology from the Chancellor 
settled the affair in the most approved pickwickian manner. 

As an equity judge, Lord Brougham is said to have sue- 
ceeded far beyond the expectations of his friends, and very 
few of his decisions, we believe, have been reversed. The 
rapidity with which he despatched business made him 
exceedingly popular with the public, however the profession 
might have regarded it. Since his retirement from office, 
while never slacking in his efforts in behalf of law reform, 
popular education, and of almost every philanthropic object, 
he has devoted much time to literary pursuits, and has 
returned to those investigations in philosophy and _ the 
natural sciences which he commenced at Edinburgh. The 
devotion which he has shown to the cause of popular edu- 
cation entitles him to the highest praise. He was most 
active in founding the University of London, he introduced 
the bill establishing parish schools, and in 1837 he procured 
the establishment of the committee of the privy council for 
education, and obtained an annual grant by Parliament in 
its behalf. He was also the founder of the Socicty for the 
Diffusion of Useful Knowledge, for the dissemination of 
cheap literature, and his endeavors to give an impulse to the 

cause by lectures, addresses and public meetings, have been 
unceasing. 

Upon ‘law reform, from 1836 till 1840, Lord Brougham 
was engaged with efforts to carry his county courts bill, 
with bills reforming abuses in the court of chancer y, with the 
improvement of the patent law, and law of copyrights, with 
criminal law reform, and with the abolition of imprisonment 
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for debt. The “Law-Amendment Society” was established 
under his superintendence, in 1844; and in 1845, he intro- 
duced no less than nine bills upon this subject, three of 
which became law. The year following witnessed the 
success of his bill for establishing county courts, after a 
struggle of sixteen years. The bankruptcy consolidation 
act of 1849, was also the work of Lord Brougham, and in 
1851 he carried his celebrated bill, making the parties in a 
suit competent witnesses. With this measure he had to 
surmount great difficulties; to the last it was strenuously 
resisted by Lord Lyndhurst and Lord Chancellor Truro, 
and viewed with distrust by many other equally firm advo- 
cates of law reform. Its author has since added to ita 
bill allowing husband and wife to give evidence for or 
against each other, except in cases of adultery and criminal 
procedure. He is now endeavoring to carry the same 
principle into criminal cases. 

Sir Eardley Wilmot has recently published ina large 
octavo volume of nine hundred pages, “ Lord Brougham’s 
Acts from 1811 to the Present Time;” for the purpose, 
he says, “of showing how largely the country is indebted 
to Lord Brougham, as a law reformer.” The first measure 
in order is an act making slave dealing felony. Lord 
Brougham is the author of four tribunals now existing; the 
judicial committee of the privy coucil; the court of bank- 
ruptcy; the central criminal court,—which has remedied a 
grievous amount of injustice, arising from the long delays 
in criminal justice in the metropolis — and the county courts. 
Most of the great changes made by Lord Cottenham and 
Lord St. Leonards in the courts of equity, had long before 
beeh recommended by Lord Brougham; Lord St. Leonards, 
in introducing one of his own bills, did him full justice in 
this respect. As Lord Brougham, when at the bar, was 
engaged in the defence of many criminal informations for 
libel, we may as well add, that his lordship has procured the 
abolition of the right to file such informations, and that the 
remedy for libel is now a private action. 

While engaged in these herculean labors in legislation, 
Lord Brougham’s industry in literature, philosophy and 
science, have been almost equally great. While Lord Chan- 
cellor, as if his other duties were not sufficient to occupy 
his time, he prepared his discourse on natural theology ; and 
since he left office, his works have been very numerous. 
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He has recently collected and published his speeches, and his 
contributions to the Edinburgh Review, each in three 
volumes, and a complete edition of his works in ten volumes, 
has lately made its appearance in London. It is also 
believed that after having tried his powers in the depart- 
ments of physical, moral and political science, he has 
ventured, for relaxation, into the field of romance. In 
1844, appeared a novel under the title of “Albert Lunel; 
or the Chateau of Languedoc,” which was dedicated to 
Mr. Samuel Rogers, and has been generally ascribed to 
Lord Brougham. We have not been able to find a 
copy of the book, but the Law Magazine says of it, that 
“ judging from internal evidence, there were reasons for 
believing the conjecture to have been well founded. 
The few sentences in the dedication by which the author 
hopes to avert suspicion, reminds one of Lord Brougham’s 
sentiments and style, and the suspicion once awakened as 
to the real paternity of this child of fiction approaches to 
certainty when we arrive at his criticisms—his remarks 
especiaily on the French preachers and Greek orators. 
The sarcasm, too, with which the pages are sprinkled, is the 
essential salt of Lord Brougham’s style; the picture, for 
example, of the Chevalier André-Agneau—the knight of the 
woeful countenance—is in perfect keeping with Lord 
Brougham’s estimate of Sir Andrew Agnew’s extreme 
opinions concerning the observance of the Sabbath. In 
short the opinions and language of Father Jerome resemble 
the opinions and language of Baron Brougham and Vaux. 
The descriptions of external scenery strike us as being the 
most pleasing scenes in the book; while probably aristo- 
cratic dames, old and young, will be curious to know how 
he, before whom as orator, their sires and husbands have 
trembled, can breathe of gentleness and love.” 

Without ever courting popular applause, Lord Brougham 
has experienced both extremes of public feeling. Pursuing 
for fifty years a course, which, marred though it be by occa- 
sional waywardness and eccentricity, displays a noble 
consistency, no statesman in England has been so indefatiga- 
bly charged with desertion of his early principles. His 
recent speeches upon parliamentary reform, in which he 
deprecated any very large extension of the suffrage, have 
been severely animadverted upon as evidence of this; his 
critics not seeming to be aware that he never was a radical 
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reformer, and that in his speech in support of the reform 
bill of 1832, he acknowledged that he. personally, would have 
preferred a much less sweeping measure. Upona recent 
occasion, when he felt obliged to vote against his party, he 
said: “The fact, my lords, is undeniable, that upon all 
great questions which divide men’s opinions, I have, ever 
since 1810, when I entered Parliament at an early age, 
been fortunate enough to hold precisely the same course 
throughout this long interval of time, without any exception 
whatever. I have consistently supported reform,—the 
abolition of the slave trade and slavery,—the Catholic 
question,—the reduction of expenditure,—the resistance of 
oppression,—the extirpation of abuses,—the reformation of 
the law,—the limitation of the executive power. Moreover, 
I have uniformly adhered to one political party; and if at 
the end of this long period, I have found myself under the 
painful necessity of separating from my former friends, it 
has been not on personal but public grounds ;—it has been 
—it has notoriously been—not because I changed, but 
because they have changed their course.” 

That the above is true, is now beginning to be generally 
acknowledged, as well by those who are opposed to, as by 
those who approve of his lordship’s political career. Men 
of all parties agree in venerating him for his services—as 
various as they are numerous—his disinterestedness and his 
intellectual preéminence. We know no better example of 
the great change that has come over the minds of his 
strongest opponents, than the singularly marked difference 
between the delineations of his character, under the name 
of “ Mr. Quicksilver,’ by Mr. Warren—the most extreme 
of -Tories—in the first and in the revised editions of “Ten 
Thousand a-Year.”’ The noisy, shallow demagague in the 
one appears as the formidable and eloquent advocate, and 
the intellectual giant in the other. 

The character of such a man as Lord Brougham, it is ex- 
ceedingly difficult fully to appreciate, while it is one which 
it is almost impossible to describe. His early and intimate 
friend, Mr. Horner, styled him “an uncommon genius of the 
composite order.” Talfourd in describing him, forty years 
ago, says: “ The single power in which he excels all others 
is sarcasm, and his deepest inspiration, scorn. Hence he 
can awaken terror and shame far better than he can melt, 
agitate and raise. * * * QOver his vast domain he 
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ranges with amazing activity, and is a different man in each 
province which he occupies. He is not one, but legion. At 
three in the morning, he will make a reply in Parliament 
which shall blanch the cheeks and appal the hearts of his 
enemies; and at half-past nine, he will be found in his place 
in court, working out a case in which a bill of five pounds is 
disputed, with all the plodding care of the most laborious 
junior. * * Not only does he accomplish a greater 
variety of purposes than any other man—not only does he 
give anxious attention to every petty cause while he is 
fighting a great political battle, and weighing the relative 
interests of nations—not only does he write an article for 
the Edinburgh Review while contesting a county, and pre- 
pare complicated arguments on Scotch appeals by way of 
rest from his generous endeavors to educate a people—but 
he does all this as if it were perfectly natural to him, ina 
manner so unpretending and quiet, that a stranger would 
think him a merry gentleman, who had nothing to do but 
enjoy himself and fascinate others.” 

Persons who have heard Lord Brougham in later years, 
almost always speak of him as greatly disappointing them: 
and in addressing the House of Lords, it is seldom that he 
raises his voice above a conversational and rather querulous 
tone. The speech which he delivered last year at the inau- 
guration of Newton’s statue at Grantham, is certainly in 
every respect worthy to rank with the greatest of his 
earlier orations, and his address at the social reform con- 
gress at Birmingham, was almost equally eloquent. The 
House of Lords was never suited for his style of speaking, 
and comparatively few of the speeches which he has 
delivered there, can be classed among his best efforts. 
Heavy in one sense his eloquence may be; but we think 
only in so far as it is proportionate to the strength of the 
giant who wields it. It never, in consequence of its weight, 
failed in its aim. His sarcasm is within the understanding 
of all. It was as fully appreciated by the jury at the trial 
of Ambrose Williams, as by the House of Lords, when he 
heaped anathemas upon the accusers of Queen Caroline. 
But dreaded as his invective has always been, the wounds 
which it makes speedily heal, and we doubt whether Lord 
Brougham’s eloquence has caused so much pain and morti- 
fication, as that of either of his two rivals in the gift of 
sarcasm—Lord Lyndhurst and Mr. Disraeli. His striking 
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physiognomy, his ungainly figure, his effective, if not always 
graceful action, and his remarkable voice, have been, parti- 
cularly when excited, most important elements in his oratory. 
“Look you,” said Sydney Smith, “to Brougham, and turn 
to that side where he waives his long, lean finger, and mark 
well that face which nature has marked so forcibly, which 
dissolves pensions, turns jobbers into honest men, scares 
away the plunderer of the public, and is a terror to him 
who does evil to the people.” 

From the time when but a boy, he was elected a Fellow of 
the Royal Society, till to-day, Lord Brougham’s life has been 
one of unceasing, untiring activity; and he still toils as 
laboriously, as if, from future expectations, he had a per- 
sonal interest in the success of his schemes. At all times 
he has been a wonder; at the age of seventeen, he aston- 
ished the savans of London, by his precocious learning, and 
at the age of eighty, he moved the admiration of the world 
by his Grantham address; and in the interval between these 
two periods, more than one generation now gone, has 
marvelled at his genius, his eloquence and his labors, while 
it has applauded and gloried in his noble disinterestedness, 
and in his steadfast, unremitting advocacy of popular free- 
dom. 

Lord Brougham’s constitution has not suffered from his 
vast labors, and he is still in vigorous health. In private 
life, it is said that his lordship’s generous, kind disposition 
and unpretending manners, dispel any feelings of awe or 
fear which might be inspired by his public career. He mar- 
ried in 1819, the daughter of Thomas Eden, Esq. He has 
had two daughters, the elder of whom died in infancy, and 
he- lost the younger, to whom he was tenderly attached, 
when she was about eighteen. It was many years before he 
recovered from this blow. The peerage will, of course, 
become extinct upon his death. Lord Brougham passes 
most of his time, when not engaged with parliamentary 
duties, at his chateau at Cannes in the south of France. 
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United States Circuit Court, District of Vermont. 
July Term, A. D. 1859. 


Before Nelson, J., and Smalley, D. 
Unttep States v. BICKFORD. 


The provisions of the act of congress for the punishment of frauds on 
the government (3 Stat. at Large, 771,) will support an indictment for 
the transmission of false affidavits and declarations, in support of appli- 
cations for bounty land warrants. 

It is not necessary to prove a transmission by the hand of the prisoner. 
Assistance in procuring the papers for transmission by another is suffi- 
cient. 

It seems there is no provision for furnishing the prisoner with a copy of 
the indictment at the expense of government. 

Motion in arrest of judgment, on the ground that the indictment was not 
read to the prisoner or the jury, overruled in a case where a demurrer 
to the indictment had been filed and heard and the reading was not 
demanded. 


This was an indictment founded on the act of March 3, 
1823, in which the respondent was charged with knowingly 
“transmitting false papers” to the Pension Office, at 
Washington, from Vermont, in support of applications for 
bounty land, under sec. 9 of the act of March, 1855, in 
behalf of those who “ served as volunteers, at the invasion 
of Plattsburgh.” 

The indictment was found at the July term, 1858, and 
contained one hundred and thirty-eight counts, each one 
being for a distinct felony; some of the counts charged 
subornation of perjury. At the Oct. term, 1858, the re- 
spondent’s counsel filed a motion to quash the indictment 
for the joinder of distinct felonies and felonies of different 
grades in the same indictment, and relied on United States 
v. Peterson, 1 Woodbury and Minot, 305, and cases cited. 

The court overruled the motion to quash, and upheld the 
indictment, by force of the act of congress of Feb., 1853, 
entitled an “ Act to regulate Fees,” &c., which contains this 
provision. 

“Whenever there are, or shall be, several charges 
against any person, or persons, for the same act or transac- 
tion, or for two or more acts or transactions connected 
together, or for two or more acts or transactions of the 
same class of crimes or offences which may be properly 
joined in one indictment, instead of having several indict- 
ments, the whole may be joined in one indictment in 
separate counts.” 
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The court, however, ordered all counts for subornation 
of perjury to be struck out of the bill of indictment, by 
the clerk; thus reducing the number of counts to about one 
hundred, each of which was for transmitting “false writ- 
ings.’ The respondent applied to the court for an order 
to allow him a copy of the indictment, to be furnished by the 
government, and before trial, and relied upon Article 6 of 
the amendments of the Constitution of the United States, 
which requires that, in all criminal prosecutions, the accused 
shall “be informed of the nature and cause of the accusa- 
tion.” 

Held, that no copy could be furnished at the expense of 
government, inasmuch as the law has no provision for such 
acase. The cause stood over for trial at the present July 
term of said court. 

At this term the respondent appeared and demurred to 
the indictment, on the following grounds :— 

1. That the offences charged did not come within the act 
of congress of March 3, 1823, as the act expressly refers 
to the making and transmitting of false papers, for the pur- 
pose of obtaining from the United States, or their officers, 
“a sum, or sums of money,” and could not be extended to 
the case of an application for a bounty land warrant. 

2. That the papers alleged to contain false statements, 
are not such as are enumerated in the act these being 
wholly declarations and affidavits, subscribed and sworn to 
by the signers. 

3. That no offence was charged to have been committed 
in the district of Vermont, but only in the district of 
Columbia. 

- The demurrer was overruled by the court, the last two 
points being regarded by the court as virtually decided in 
the case of United States v. Staats, 8 Howard 41. 

The respondent was then called by the clerk, by 
direction of the court, and having appeared at the bar, 
the district attorney observed to the court, that he “sup- 
posed it was unnecessary to read the indictment to the 
prisoner.” 

The court replied “Certainly not, let him plead.” The 
clerk then put the inquiry to the prisoner, “ To this indict- 
ment, do you plead guilty, or not guilty?”’ The prisoner 
pleaded not guilty. 

It should be observed that the indictment was exceedingly 
voluminaus, containing several hundred pages folio. 
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The jury having been impanelled and sworn, the district 
attorney submitted to the court, that it was not necessary 
that the indictment be read to the jury, and the court so 
directed, saying to the attorney that he could state to the 
jury, in substance, the matters charged and the proofs 
expected to be introduced. The opening statement was 
then made by the district attorney, and the trial proceeded. 
Before the trial commenced the respondent’s counsel moved 
the court that the government be required to elect upon 
which of the numerous counts they would proceed, but the 
court refused to interfere. The district attorney gave 
notice, however, two or three days before trial, to respon- 
dent’s counsel, of his purpose to offer testimony only upon 
about twenty different counts, embracing only fifteen differ- 
ent cases of application for bounty lands. Several days 
were occupied with the testimony, but a brief statement of 
its tendency will render the legal questions intelligible. 

The witnesses for the government, many of them, testi- 
fied that they signed and made oath to their declarations and 
affidavits before the respondent, as notary public—but that 
they were in some respects materially false and different 
from what they stated to respondent at the time he wrote 
them, and from their understanding of their contents when 
signed; others testified that their affidavits, although signed 
and certified as sworn before respondent, were never in 
fact sworn. 

The respondent proved that in doing the business of 
making out these applications, he was in the employ of 
another person, to whom he sent or delivered the papers, 
when completed; for which respondent received a compen- 
sation for time and expenses. It appeared that most of 
the papers described in the indictment, were transmitted to 
the pension office by respondent’s employer. The counsel 
for respondent requested the court to charge the jury, that 
for papers so transmitted, respondent was not liable; also 
that the certificate of the magistrate to the oath of a wit- 
ness was prima ‘facie evidence that such witness was sworn ; 
and that a former declaration in writing, signed by a 
witness, differing from the present testimony of such witness, 
tended to impeach and discredit the witness on the stand. 
The court declined so to charge, but on the first point 
charged as follows :— 

“It is insisted by the learned counsel for prisoner, that, as 
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they were not transmitted to the department by the hand 
of the prisoner, if they were false, the prisoner was not 
liable—that Bickford’s guilt requires the element of trans- 
mission. It appears that Bickford was in the employment 
of Buswell, and that papers were sent to Buswell, by Bick- 
ford, to enable Buswell to transmit them, and that Bickford 
was employed by Buswell, (on some terms, and it is difficult 
to ascertain precisely what) to aid Buswell to procure land 
warrants. It further appears, that, although not directly 
interested in getting these lands, still he was engaged 
in speculations of land warrants and claims, and thus had 
a kind of interest. 

It is evidently not necessary, under the act, to show that 
the prisoner actually transmitted the papers. Any party 
participating in the crime, codperating in the crime, aiding 
or assisting in the crime, is liable. 

In these cases, prisoner aided and assisted, and partici- 
pated in one of the elements of the crime, to wit: in pro- 
curing these papers to enable Buswell to complete the crime, 
by transmitting the papers to Washington. 

It is not at all material that the government should 
show that the prisoner transmitted the papers himself, for 
if he procured them for Buswell to transmit, he is as guilty 
as if he had himself transmitted them. 

The jury returned a verdict of guilty, after which the 
respondent moved in arrest of judgment, assigning among 
other causes, — 1. That the prisoner was required to plead 
without having the indictment read to him. 2. That the 
indictment was not read to the jury. On these points the 
motion was overruled, on the ground that a demurrer to the 
indictment had been filed and heard, and that the reading 
was not demanded. 

The respondent was sentenced for the term of four years 
to the State Prison, and the payment of a fine of five hun- 
dred dollars. 


District Court of the United States. Southern District of 
Florida. 
THE MULHOUSE. 


Where a ship and cargo, accidentally stranded, are saved by lightening the 
ship, by carrying out anchors, or by other common or continuous labor 
or service, carried on with a view to the saving of both ship and cargo, 
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the salvage-expenses are properly to be apportioned upon the ship, 
freight, and cargo, in proportion to their respective values, asin a case of 
general average. 

But where the ship is lost, and the voyage broken up, no such rule obtains ; 
but each article of the cargo is charged with its own particular expenses 
of saving. The interests of the parties are sundered by the destruction 
of the ship, and the maxim “ Sauve qui peut” applies. 

By the maritime law, salvors are bound to exercise the same degree of 
diligence in keeping the property in their custody, that a prudent man 
ordinarily exercises in keeping his own property. 

Embezzlement, or a pert 08 concealment, of any of the goods saved, 
works a forfeiture of the salvage of the guilty party. 

Slight negligence in taking care of the property saved, diminishes the 
amount of salvage; gross negligence works a total denial or forfeiture of 
salvage, in the same manner as embezzlement. 

Salvors are bound to use every reasonable degree of diligence to prevent 
plunderage by others. 

The owner of a salvor vessel, himself being innocent, is entitled to com- 
conquers for the use of his vessel where a valuable salvage-service has 

en rendered, notwithstanding the negligence or misconduct of the 
crew. 

The master and crew of a transient or trading vessel, which in the course 
of her voyage accidentally falls in witha vessel in distress or abandoned, 
and renders salvage-services, are not, while performing such services, 
acting within, but beyond, the scope of their employment, as the agents 
or servants of the owner. Consequently, he is not liable for loss or 
damage caused by their misfeasance or nonfeasance while thus em- 
ployed. 

But the master and crew of a vessel employed in the business of perform- 
ing salvage-services, as that business is conducted on the southern coast 
of Florida, are to be considered as the agents and servants of the 
owner, while engaged in such business. He is, consequently, liable for 
loss or damage caused by their torts, frauds, collusions, negligences, or 
ignorance in saving, preserving, or accounting for the property, or in 
any other matter within the scope of their employment. 

Salvage for saving life, unconnected with the saving of property, is not 
allowed except for saving the life of a slave. 

If life is saved in connection with property, it is proper for the court, rea- 
sonably, to enhance the salvage on that account. 

If, in a case of shipwreck, one set of salvors saves life, but no property, and 
another saves property, each should be compensated out of the property 
saved, according to the merit of its services. 

The sum allowed for saving life is in the nature of a general average 
charge upon all the property saved. 

There is no implied obligation on the part of the owner of a transient or 
trading vessel which, in the course of her voyage, accidentally falls in 
with a vessel in distress or abandoned, and renders salvage assistance, 
that his vessel is seaworthy, or fit for that service. He is, therefore, 
entitled to salvage for the service rendered, notwithstanding the unsea- 
worthiness of his vessel, and is not liable for loss or damage caused by 
such unseaworthiness, there being no fraudulent misrepresentation, or 
concealment, on his part, as to its condition. 

But there is an implied undertaking, on the part of the owner of a vessel 
employed on the coast of Florida, in the business of saving shipwrecked 
property, that his vessel is seaworthy, and fit for the business she is 
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engaged in. He is, therefore, liable for loss or damage caused by the 
leaky condition of his vessel; and is, also, liable to have his salvage 
diminished or forfeited, on account of his neglect to keep his vessel in 
good condition. 

Salvage claimed for saving passengers, and refused to the owner of the 
wrecking vessel, on account of its leaky condition. Refused to the crew, 
on account of their being in such a state of intoxication as to be unfit 
for service, at atime when their services were needed. Fifty dollars 
allowed to the master and twenty to the cook, of a wrecking vessel, for 
saving the lives of twenty-six passengers. 

The officers and crews of public vessels are entitled to salvage for their 
personal services, in the same manner as other persons. But as they 
risk no property, and their time is paid for by the public, they ought to 
be satisfied with a less rate of compensation than would be allowed to 
other persons for like services. 

One hundred dollars allowed for saving the crew of the ship. 

In a casejof shipwreck and total loss of the ship, the court allowed salvage 
as follows :—®5 per cent. for saving specie; 25 per cent. for saving dry 
cotton ; 45 per cent. for saving cotton submerged under water, between 
decks; and 55 per cent. for saving cotton out of the lower hold, by div- 
ing in from eight to sixteen feet water. Shares forfeited for negligence. 


This suit was instituted by several distinct sets of salvors, 
numbering in all some one hundred and fifty or more per- 
sons, to recover salvage for their services in saving a 
considerable portion of the carge and materials of the ship 


Mulhouse, Wilner, master, of and from New Orleans, and 
bound to Havre, in France. 

The ship sailed from New Orleans laden with 2,689 bales 
of cotton, and $25,500 in silver coin, and, on the 26th day 
of March last, stranded upon that part of the Florida reef 
known as the “ Quick Sands,” an exposed reef situated out 
of sight of land, and about thirty miles to the westward of 
this port. Before assistance could be obtained, the ship 
bilged, filled with water, and, a day or two after, drove into 
deeper water, heeled over, and sunk so low in the water as 
to submerge her upper hatches, leaving her upper rail and 
bulwark, as she lay careened, out of water; all the rest of 
the ship was under water. The libellants and petitioners 
saved from the wreck,—the crew, twenty-six passengers, 
the money, and 2,102 bales of cotton. The more particu- 
lar facts of the case are sufficiently stated in the opinion of 
the court which we are obliged somewhat to condense. 

Marvin, J. Where a ship and cargo, accidentally 
stranded, are saved by lightening the ship, by carrying out 
anchors, or by other common or continuous labor or service, 
carried on with a view to the saving of both ship and cargo, 
the salvage-expenses are properly to be apportioned upon 
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the ship, freight, and cargo, in proportion to their respec- 
tive values, as in a case of general average. (Moran v. 
Jones, 7 Ellis & Blackburn, 523; Bedford Ins. Co. v. Parker, 
2 Pick. 1; 11 id.; Bevan v. Bank U. S., 4 Wharton, 
301; The Emma, 2 W. Rob. 315; Nelson v. Belmont, 5 Duer’s 
R. 310.) In this class of cases, each article of the cargo 
—whether it be of great value and little bulk, and so easily 
saved, as money or jewelry, or of great bulk and little 
value, as coal or lumber, and so saved with difficulty—is 
charged with the same rate of salvage as the ship, or 
freight, or any other article of the cargo. (Bevan v. Bank 
of the U. S. 4 Wharton, 301; Abbott on Shipping, pt. 4, ch. 
10, § 12, et seg.) For the interests of all the parties being 
connected in a common enterprise, and the service being a 
common or continuous service, carried on for the common 
benefit, the law considers that the parties are benefited by 
the service in equal proportions, and that, therefore, they 
ought to be charged with equal proportions of the expense, 
—Qui sentit commodum sentire debet et onus. But where, as 
in the present case, the ship is lost, and the voyage broken 
up, no such rule obtains, but each article of the cargo or 
invoice is to be charged with its own particular expenses of 
saving. The interests of the parties are sundered by the 
destruction of the ship, and the maxim “ Sauve qui peut,” 
“Save who can,” applies. It is like the case of a fire on 
land, where each person saves his own goods at his own 
proper charge, and without any connection with his neigh- 
bor. (The Samuel, 15 Jurist, 407; 8. C., 4. Eng. L. & Eq. 
581; Bridge vy. Niagara Ins. Co. 1 Hall N. Y. R. 428; 
Emerigon, tom. 1, p. 612; Perkins’ Abbott on Shipping, pt. 
4, ch. 10, § 4, in notis; Marvin's Wr. and Salvage, § 164-7.) 
In the present case, the ship being a general ship, and acci- 
dentally lost, and the voyage broken up, it becomes the 
duty of the court to discriminate between the different 
articles saved, and to shape its decree in such a manner 
that each article shall be charged with its own separate 
salvage, determined in amount according to the labor ex- 
pended and risk encountered in saving it, notwithstanding 
the fact that the master, as the common agent of all the 
shippers, claims the whole cargo by a single conjoint claim. 

The sloop Beckwith, Parke, master, was one of the first 
vessels at the wreck. When the sloop arrived, there were 
six or seven feet of water in the ship’s hold. More men and 

















280 District Court of the United States. 


vessels were deemed necessary to save the ship and cargo. 
Captain Wilner, accordingly, determined to load the sloop, 
and proceed without delay to Key West for further assis- 
tance. He put on board the sloop sixty-seven bales of 
cotton, and five kegs, containing $25,500 in silver coin, and 
proceeded in the sloop to this port? Arrived at anchor in 
the harbor, at about ten o’clock at night, his business re- 
quired him to go on shore, and the master of the sloop and 
two of her crew took him in their boat and landed him. 
The master of the sloop went to his house, and remained 
there all night. The two men got intoxicated, and remained 
on shore several hours—precisely how long does not ap- 
pear. Two men were left on board the sloop. Whether 
they continued awake or went to sleep does not appear. 
Between two and three o'clock in the night, some men from 
the shore went on board the sloop and stole one of the 
kegs containing $5,000. Before, however, they had suc- 
ceeded in getting it on shore, Baker, Roberts, and Preston, 
three fishermen, who had risen early in the morning, in 
order to market their fish, missed their boat; and, while 
looking for it, they discovered a boat coming towards the 
shore, with three men in it. They hailed the men, and 
challenged the boat as theirs. They soon heard a plunge 
in the water, near where the boat then was, and thought 
one of the men had fallen overboard. The three men, 
however, landed on the wharf, and disappeared, without 
being recognized, in the dim star-light. About seven or 
eight o’clock in the morning, the fishermen, hearing of the 
loss of the money, suspected that the men who had taken 
their boat so unceremoniously, had taken the money also ; 
and they thought it likely that the money might be found at 
the place whence proceeded the sound of the plunge. Act- 
ing on this idea, they soon realized the truth of their 
conjectures, and found the money sunk in seven or eight 
feet water. They restored it to the captain of the ship. 
They claim compensation in the nature of salvage for this 
service. 

Now, it is very plain, upon the foregoing statement of 
facts, that Parke, master and part-owner of the sloop, both 
as master and part-owner; Rand, mate; Noyes and Robin- 
son, seamen; composing the whole crew who came up in 
the sloop from the wreck, and upon whom the duty of 
watching and taking care of the goods committed to their 
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keeping was devolved, have forfeited their shares of the 
salvage, both upon the money and upon the cotton, on 
account of their neglect to take proper care of the money. 
Their duty was obvious. They were, each and every of 
them, bound to take the same kind of care, and exercise 
the same degree of diligence in keeping the property placed 
in their custody, that a prudent man ordinarily takes and 
exercises in keeping his own property. Tested by this 
rule, it is plain that they were guilty, not of ordinary neglect 
merely, but of gross negligence—so gross, that it produces 
a suspicion that they were in collusion with the thieves. 
But it is not necessary to accuse them of larceny or embez- 
zlement. Their shares are as much liable to forfeiture for 
so gross a neglect of duty, as for embezzlement or larceny. 
“The maritime law,’ says Justice Story, “demands most 
emphatically from salvors, scrupulous good faith and up- 
rightness of conduct—giving them a liberal reward for 
fidelity and vigilance, and visiting them with severe repro- 
bation and diminished compensation for every negligence.” 
—Schooner Boston, 1 Sumner, 339. “Salvors,” says Judge 
Ware, “are not only bound to scrupulous honesty them- 
selves, but while the property is in their custody, they are 
jointly required to employ every reasonable degree of dili- 
gence to prevent it from plunderage by others. Any 
negligence in this respect, if not visited with an entire 
forfeiture of salvage, will be remembered in fixing the 
amount.” The John Perkins, 21 Law Reporter, 81. The 
Supreme Court, in the case of the Blaireau, 2 Cranch, 240, 
reduced the share of the mate to that of a common seaman, 
because he had neglected to use due diligence to prevent 
pilfering from the cargo saved. 

To encourage good conduct, the maritime law, on grounds 
of policy, compensates the services of a meritorious salvor, 
where the amount of property saved is large, with a reward, 
—a gratuity,—something over and above a quantum meruit 
for ordinary work and labor. On the same grounds of 
policy, it diminishes, denies or forfeits the reward, accord- 
ing to the demerit of the salvor. The Blaireau, 2 Cranch, 
240. The reason for this diminution or forfeiture is, not so 
much that the owner of the property saved may, in this 
way, be indemnified, in whole or in part, for the loss or 
damage caused by the misconduct, though this is by no 
means overlooked, as that the misconduct impairs or de- 
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stroys the merit of the delinquent, and renders him unworthy 
of its rewards. Accordingly, the extent of the diminution 
or forfeiture is measured, not so much by the amount of the 
loss or damage sustained by the owner of the property 
saved, as by the moral quality or degree of turpitude of 
the act complained of. The Cape Packet, 3 W. Rob. 122. 
Embezzlement or concealment of a penny’s worth of the 
goods saved, works a forfeiture of the guilty party’s share 
of the salvage, however large it may be. The Blaireau, 2 
Cranch, 240; The Bello Corrunes, 6 Wheaton, 152; The 
Boston, 1 Sumner, 328; though, at the same time, his sin- 
cere repentance and tender of amends, wi!l operate asa 
condonation of the offence, and restore him to his original 
rights. Laws of Oleron, art. 13; The Rising Sun, Ware, 
380; Perkins’ Abbott on Shipping, pt. 5, ch. 3, § 4, in notis. 
In the present case, gross neglect—a serious offence— 
works a forfeiture of an amount of salvage exceeding any 
loss the owner of the money has sustained. In The Glory, 
14 Jurist, 676; S. C. 2 Eng. L. and Eq. 554, Dr. Lushing- 
ton diminished the salvage two-thirds on account of the 
misconduct of the salvors, in preventing the employment of 
a steam-tug, though no loss or damage accrued to the owner 
of the property saved, on account of such misconduct. In 
the Cape Packet, 3 W. Rob. 122, he diminished the salvage, 
but how much does not appear from the report, on account 
of an error of judgment or slight carelessness of the 
salvors, by reason of which the vessel was got ashore a 
second time; and in The Duke of Manchester, 2 W. Rob. 
470, he refused all salvage, on account of the vessel hav- 
ing been got aground a second time through gross negligence. 

It is contended that the share of Shafer, the other 
part-owner of the Beckwith, ought, also, to be forfeited, 
not on the ground of any fault on his part, but on the 
ground of his legal liability for the faults of his crew. Ad- 
mitting, for the present, that the owner of a wrecking 
vessel, like the owner of any other vessel, is liable to third 
persons for loss or damage caused by the negligence of his 
crew, yet it does not follow that in addition to this he is 
also, in such cases, to be denied all compensation for the 
use of his vessel. It is difficult to extract from the re- 
ported cases, any general rule on this subject. I think, 
however, that none of the cases conflict with the idea, that 
whenever a valuable salvage service has been performed by 
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the master and crew—a real benefit done to the owners of 
the property saved—the owner of the salvor vessel, being 
innocent, is entitled, in equity and good conscience, to be 
remunerated for the use of his vessel, according to the 
actual service rendered and benefit conferred, notwith- 
standing any neglect or misconduct of the master or crew, 
working a forfeiture of their shares. His claim to salvage 
is founded on the equity of compensating him for the use of 
his vessel, when the owner of the property saved has been 
benefited thereby. It is not the use of the vessel alone 
that entitles him to be considered as a salvor, but its use 
producing a benefit to the owner of the property saved— 
making it thereby equitable that the latter should pay the 
former a reasonable compensation. Embezzlement of a 
part of the goods saved by the salvor crew does not work a 
forfeiture or diminution of the shares of the owner of the 
salvor vessel, without any fault on his part; for, notwith- 
standing such embezzlement, a real and substantial salvage 
service may have been and ordinarily has been rendered, for 
which itis just that he, being innocent, should be compen- 
sated. The Rising Sun, Ware, 380; The Blaireau, 2 
Cranch, 240; The Boston, 1 Sumner, 328. The decisions 
in the cases of the Duke of Manchester, 2 W. Rob. 470; 
The Cape Packet, 3 W. Rob. 122, and a few others of a sim- 
ilar character, in which the salvage was either wholly 
withheld or diminished in amount, both as to the owner and 
crew, on account of the misconduct of the latter, seem at 
first sight, to be at variance with the rule, as above stated. 
But upon a more careful consideration of these cases, I 
think this apparent conflict disappears. In the cases named, 
the salvors, through carelessness and negligence, got the 
vessels ashore a second time. Damage was incurred 
thereby, and further assistance was made necessary. Con- 
sidering these facts, and taking into account the chances 
that the vessels might, possibly, have been relieved by their 
own masters and crews, had no assistance been offered, or 
that other persons, more careful, might have become thesal- 
vors, it becomes doubtful whether the owners of the property 
were really benefited at all, or more than a very little by the 
supposed salvage-services. If the consequences of the fraud, 
negligenct, or carelessness, or ignorance, of the salvor crew, 
so immediately connect themselves with the rendition of the 
services, that the value of the latter is thereby greatly di- 
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minished or destroyed, little or no benefit is done the owner 
of the property saved by their services, little or no salvage 
is earned, and consequently, the owner of the salvor vessel 
is entitled to little or no compensation for the use of his ves- 
sel. But if, on the other hand, a truly valuable salvage 
service has been rendered, no misconduct of the master or 
crew ought to deprive the owner of a just reward for the 
use of his vessel. 

In the present case, a real and valuable salvage-service 
has been performed by the master and crew of the Beckwith. 
Shafer, the part-owner, is innocent of any participation’in 
their misconduct, either by concurrent connivance or subse- 
quent acquiescence. Immediately on being informed of the 
loss of the money, he took vigorous measures to recover it, 
and to detect and punish the thieves. It is true the money 
was not recovered by means of his exertions; but he did 
what was his duty to do in the matter. I think that his 
share of the salvage ought not to be forfeited or withheld, 
but that he ought to recover a reasonable compensation for 
the use of his vessel. The men of the sloop’s crew who re- 
mained behind at the wreck, at work, are, of course, innocent 
of any participation in the negligence here imputed to the 
others, and are entitled to their full shares of the salvage. 

But it is argued, that whether the shares of Shafer should 
be forfeited or not, he is, at least, bound to make good the 
loss or damage occassioned by the larceny of the money; 
that is to say, to pay the sum which may be awarded to the 
three fishermen for finding and restoring it. Salvors are 
not common carriers; and if he is liable at all, it must be 
upon the ground that the owner of a vessel employed in the 
business of wrecking, is liable for damage caused by the 
misfeasance or nonfeasance of the master and crew, acting 
within the scope of their employment. It is a general doc- 
trine of law, that the principal is held liable to third per- 
sons, in a civil suit, for the frauds, deceits, concealments, 
misrepresentations, torts, negligence, and other malfea- 
sances, or misfeasances and omissions of duty, of his agent 
in the course of his employment, although the principal did 
not authorize, or justify, or participate in, or, indeed, know 
of such misconduct, or even if he forbade the acts, or disap- 
proved of them. Story on Agency, § 452, and cises there 
cited. This doctrine obtains in the maritime as well as in the 
common and civil law. By the maritime law, the owner of a 
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ship is considered as the principal, and the master and crew 
as his servants or agents. He is, consequently, held liable 
for damages or losses sustained by the shipper of goods, or 
other third person, caused by their fraud, negligence, unskil- 
fulness, or tortious act, in the course of their employment. 
Chamberlain vy. Ward, 21 Howard, 548; The Druid, 1 W. 
Rob. 391; Stone v. Ketland, 1 Wash. Cir. R. 142; Abbott 
on Shipping, pt. 2, ch. 4,§ 1; pt. 3, ch. 1, § 1; pt. 4, ch. 5, 
§ 3; pt. 4, ch. 6,§ 1. Admitting the law to be so in ordi- 
nary cases of merchant or trading vessels, yet, nevertheless, 
it is argued, that the maritime law does not impose so 
rigorous and so exact a responsibility on the owners of 
wrecking vessels; that they are not common carriers; are 
not bound by any charter-party, bill of lading, or other 
express contract; but are salvors; and that no decision has 
ever yet been made declaring the owner of a salvor vessel, 
as such and without an express contract, to be responsible 
for losses or damages caused by the fraud, negligence, or 
tortious acts of the salvor crew. It is admitted that within 
our knowledge, no such decision has been made. But the 
question now before the court for its decision, is not a gen- 
eral one; it is not whether the owner of every kind of sal- 
vor vessel is thus liable, but whether the owner of a partic- 
ular kind of vessel — a vessel employed in the business of 
rendering salvage-services as a business, — is thus liable. It 
is obvious that this question could only arise in districts 
where wrecking is carried on asa business, as it is on this 
coast, and among the Bahama Islands. It has never been 
distinctly presented to this court for its decision, before the 
present time; and I am not aware that it has ever arisen 
in the Vice-Admiralty Court of the Bahamas. 

There isa plain difference between the nature and extent 
of the liability of an owner of a trading vessel, which in the 
course of a voyage accidentally falls in with another vessel, 
ubandoned or in distress, and readers salvage-services, and 
the nature and extent of the liability of an owner of a vessel 
employed in the business of rendering salvage-services, 
as a business. In the case of a trading vessel, the 
master and crew are not acting within the scope of their 
employment while engaged in rendering such services, and 
consequently are not, guoad hoc, the servants or agents of the 
owner. Their employment is, to navigate their vessel and 
complete their voyage. And, although, they are permitted, 
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in the master’s discretion, to engage in a salvage enterprise 
which may present itself in the course of their voyage, yet 
such enterprise is wholly beyond and outside of the range 
of their employment, and not in the contemplation of the 
owner or themselves at the time of their engagement. Conse- 
quently, the owner is not liable for their misfeasances, or non- 
feasances while engaged in such enterprise. But in the case of 
a vessel employed in the business of rendering salvage-services 
as a business, the performance of such services, the accom: 
plishment of such enterprise, is the very object for which the 
master and crew are engaged by the owner. As this busi- 
ness is conducted on this coast, the owner furnishes and sup- 
plies the vessel, and appoints and removes the master, and 
through him, the crew. The salvages earned are divided 
among them into shares — the owner drawing one-half, the 
master and crew the other half. It is a regular business — 
a steady employment. But it is argued that inasmuch as 
according to this arrangement the owner does not pay the 
crew wages, and they work for themselves as well as for 
him, they are not his servants or agents, but are acting in 
their own right and upon their own independent responsi- 
bility. But I think it too plain for argument, that the payment 
of wages is not at all essential to the relation of mas- 
ter and servant. This relation grows out of the fact 
of the employment, independent of the mode of payment. 
The case is analogous to that of a privateer. The owner of 
a privateer, in time of war, fits out and supplies the vessel, 
and engages the crew. The object of their employment is, 
to capture the vessels of the enemy, as prizes of war. They 
are paid no wages, but are paid in shares of prize-money. 
They work quite as much for themselves, and quite as much 
in their own right, and on their own responsibility, as the per- 
sons on board a wrecking vessel do; yet, by the universal 
maritime law, they are held to be the servants and agents 
of the owner of the privateer; so that if, in the execution 
of the business of their employment, loss or damage happens 
to any third person by reason of their torts, trespass, neg- 
ligence, fraud, ignorance, or want of proper skill, the owner 
of the privateer is held liable. The Amiable Nancy, 1 Paine’s 
R., 111; 8. C. 3 Wheaton, 546; The Nostra Signora de los 
Dolores, 1 Dodson, 290; The Anna Maria, 2 Wheaton, 
327; Die Fire Damer, 5 C. Rob., 357; The Revenge, 3 
Washington’s R., 262; Perkins’ Abbott, pt. 2, ch. 2 § 5, in 
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notis. The case of a fishing vessel is also analogous; the 
owner being held liable for the negligence of the crew, though 
they are paid in shares of the earnings of the voyage. . The 
Dundee, 1 Hagg. 109. Indeed, I think it would be a strange 
anomaly in the law, that the owner of a vessel employed in 
any kind of business, should not be held liable to third per- 
sons for the misfeasance and nonfeasance of the master and 
crew, acting within the scope of their employment, without 
any regard to the terms of hiring or mode of payment. His 
liability in such cases is, however, limited by a late act of 
congress to the value or amount of his interest in the vessel. 
Act of 3d March, 1851. 

It follows from what has been said, that, The Beckwith 
being employed, at the time, in wrecking as a business, the 
owners would have been liable to the extent of the value of 
their interest in the vessel, for the loss of the money, had it 
not been found and restored. As it is, they are liable for 
the actual damage, if any, caused by the larceny. But if we 
take into account the value of the forfeited shares, and I see 
no good reason why we should not, it will be seen that the 
owner of the money has suffered no loss by the larceny ; but, 
on the contrary, he has been gainer. The value of the for- 
feited shares, to be restored to the owner of the money, has 
been ascertained to be $605 62, and the sum intended to be 
allowed the three fishermen, for finding and restoring the 
money, is $250. The difference is an actual gain or saving 
to the owner ofthe money. But it is argued, that he is en- 
titled to the forfeited shares, and also to the damages. 
However this may be as against the actual wrong-doers, Iam 
not prepared to say that this is true as against an innocent 
party. Forfeited shares are usually made to enure wholly 
to the benefit of the owners of the property ; but not always. 
Sometimes they are made to enure to the benefit, in part 
or in whole, of co-salvors. Whatinterest shall be benefited 
by the forfeiture, is a question of sound judicial discretion. 
So that the owner of the money is not entitled, of absolute 
right, to the forfeited shares. By their being decreed to him, 
in the present case, he is fully indemnified by the actual 
wrong-doers, against any loss or damage caused by their 
negligence. Icannot see the justice of his making a further 
demand upon the owner of The Beckwith, who is innocent of 
any blame. 

The sloop Globe was among the first vessels atthe wreck. 
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She took on board and brought to this port, twenty-six pas- 
sengers and their baggage, but no cargo nor materials. The 
schooner Tortugas brought off the ship’s crew, when they 
became no longer of any use on board. Salvage is claimed 
for these services. Compensation for saving life, except the 
life of a slave, unconnected with the saving of property, is 
left by the law to the voluntary bounty of individuals. The 
Aid, 1 Hagg. 84; The Zephyrus, 1 W. Rob., 330. Indeed, 
if no property is saved, no means are supplied by which the 
court can reward the salvor. A suit in personam, for salvage 
for saving the life of a free person, would be a novelty and 
probably could not be maintained, unless under very special 
circumstances, of an express contract. But iflife is saved 
in connection with property, it is proper for the court to 
take notice of that fact, and increase the salvage accordingly. 
The Emblem, Davis’ Rep., 61; The Queen Mab, 3 Hagg. 242; 
The Aid, supra, Abbott on Shipping , pt. 4, ch. 12, § 5. The 
fact ‘that the property has been saved by other vessels, does 
not deprive the Globe and Tortugas of a right to a just com- 
pensation for their services in saving the lives of the passengers 
and crew. If this could be so—if any advantage in the salvage 
could be obtained by saving the property rather than the 
lives —a strong temptation would be held out to salvors, in 
many instances, to gratify their avarice at the expense of 
their feelings of humanity. In cases of shipwreck, if one set 
of salvors saves life and another property, each is to be 
compensated out of the property saved, according to the 
merit of their respective services. The Genesee, 6 N. Y. Leg. 
Obs. p. 358. As to the right to compensation, it can make 
no difference, in principle, whether the set of salvors who 
saves life, saves property also or not; for the sum allowed 
for saving life, ought not to be charged wholly upon the par- 
ticular goods, if any, that may happen to have been saved by 
the same salvors, in immediate connection with the saving 
of life, but upon all the goods saved from the wreck, by all 
the different salvors, in proportion to their value. It is, in 
such cases, in the nature of a general-average charge. 

As regards the demand of The Globe, the proof shows that 
she was in a leaky and unseaworthy condition at the time 
the service was rendered; and that the crew, except the 
master and cook, were unfit for duty, on account of their 
being in a state of intoxication. The passengers were ob- 
liged to keep the pump going, nearly or quite all the time, to 
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prevent the vessel’s sinking. Under these circumstances, it 
may well be doubted whether reciprocal services were not 
performed — whether the passengers did not, in fact, save 
The Globe, quite as much as The Globe saved the passengers. 
But, be this as it may, the owners of The Globe are not enti- 
tled to compensation for this service, on account of the 
unseaworthy condition of the vessel. In considering this 
point, it is necessary to revert to the distinction before no- 
ticed, between the liability of a transient or trading vessel, 
performing salvage-services in the course of its voyage, and 
the liability of the owner of a wrecking vessel, employed in 
the business of rendering salvage-services. In the case of 
the transient or trading vessel, there is no implied under- 
taking or obligation on the part of the owner, that his vessel 
is seaworthy or fit for the service. Wrecking is not his 
business. Yet, his vessel may be the only one which can be 
had to render the assistance required. Its employment may 
be the best or only thing that can be done. If, therefore, in 
the absence of a better vessel, and without misrepresenta- 
tion or concealment, as to its condition, his vessel renders 
beneficial services, he ought to be compensated. Nor ought he 
to be held liable for damage to the goods saved caused by the 
leaky condition of his vessel, without any fraud or negligence 
on his part. But in the case of a vessel employed in the 
business of performing salvage-services, there is an implied 
undertaking on the part of the owner, that his vessel is sea- 
worthy, and fit for the business she is engaged in. It was 
accordingly held by this court, in the case of the bark Pa- 
cific, decided in 1857, that the owner of a vessel employed 
in the business of wrecking was liable for damage happening 
to goods, taken on board from a wreck, caused by the leaky 
condition of his vessel. Indeed, he has no right, legal or 
moral, to engage in this business with an unseaworthy vessel. 
It is an act of recklessness and carelessness, wholly incon- 
sistent with that good faith and meritorious conduct, which 
entitle the salvor to a reward. The act of congress, too, 
requires the vessel to be seaworthy, before it can be licensed 
to engage in the wrecking business. 

The passengers concur in saying, that the master and 
cook of The Globe were sober, and energetic in the discharge 
of their duties. I think it proper, therefore, to allow the 
master, who had been but recently appointed, and who knew 
nothing of the unseaworthiness of the vessel, fifty dollars for 
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his services in saving the passengers, and for his polite and 
kind attentions to them. And I allow the cook twenty dol- 
lars. Salvage to the rest of the crew must be disallowed, 
on account of their being unfit for duty, in consequence of 
their being drunk. 

Touching the services rendered by the schooner Tortugas, 
in bringing the ship’s crew to the port, it is to be remarked 
that this vessel was, at the time, a transport vessel belong- 
ing to the United States. This fact, however, does not 
deprive the master and crew of a right to a just compensa- 
tion for their services, though it does diminish the amount 
below what would, ordinarily, be allowed for similar services 
performed by a trading or wrecking vessel. For, as they 
risked no property of their own, and their time was paid 
for by the public, a less sum than would be allowed other 
persons not so situated, for similar services,would bea reason- 
able compensation. They are entitled to no advantage from 
the use of the vessel, but the benefit of its use enures solely 
to the owners of the property saved. They are paid for their 
own personal services only. The Mary Ann, 1 Hagg. 158; 
The Wilsons, 1 W. Rob., 172; The Huntress, 2 Wallace, Jr., 
67; The Amistad, 15 Peters,518. Under the circumstances, 
I think one hundred dollars divided between the master and 
crew, is a reasonable salvage. 

Winer Bethel, for libellants. 

J. L. Tatum and W. C. Maloney, for certain petitioners ; 
and 

S. J. Douglas, for the claimant and respondent. 
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STATE v. CLARK. 
Indictment for breaking and entering a barn. 


In an indictment on the statute for breaking and enter- 
ing a barn in the day time with intent to steal, the indict- 
ment must allege that the intent was to steal goods and 
chattels to the value of twenty dollars; as to constitute the 
statutory offence, the intent must be to commit a crime, 
the punishment whereof might be imprisonment to hard 
labor. 
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DRAKE v. Moore. 
Plea in abatement. 


If defective service of a writ is pleaded in abatement, 
the practice in New Hampshire requires that the writ and 
officer’s return should be enrolled and set out with the 
plea. 


Hooksett v ConcorpD RaILroap. 
Liability of railroads for destruction of property by fire from their 


locomotives. 


The Rev. Stat. of N. H., ch. 142, § 8, provide that 
“every railroad corporation shall be liable for all damages 
which shall accrue to any person or property within this 
State, by fire or steam from any locomotive or other en- 
gine on such road.” They also provide that every such 
corporation shall have an insurable interest in all property 
situated on the line of such road. Held, that, by these 
provisions, railroad corporations are liable for the destruc- 
tion of property caused by fire from their locomotives, 
although not directly and immediately communicated from 
them. 

The plaintiff's bridge was situated three and a half rods 
from a bridge of the defendants. The latter was burned 
by fire communicated from the defendant’s engine; and 
while burning, the fire therefrom communicated to the 
plaintiff's bridge, and it was thereby destroyed. Held, 
that, under the statute, the railroad corporation was liable 
for the damages caused by the destruction of the plaintiff's 
bridge. , 


BEAN v. WARNER. 


Damages to land-owner on laying out of highway where no notice 
ts given him. 

Upon the laying out of a highway by selectmen, notice 
was given to A., who was at the time of the notice a land- 
owner. Before the day fixed for the hearing, A. sold the 
landto B. On the day of the hearing both A. and B. ap- 
peared before the selectmen, and showed the fact of the 
transfer of the property, and A. waived all right to dam- 
ages, and B. claimed that they should be aw arded to him. 
The selectmen declined to make the award to B., but did 
make it to A. Held, that, under § 10, ch. 50, Rev. Stat., 
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providing that any person, who had no actual notice of the 
laying out of a highway, might, within one year, apply to 
the court, who might award him ‘damages : B. could proceed 
by petition to the common pleas, and ‘have the award made 
to him. 

The common pleas have jurisdiction of such a petition, 
and may refer it to the road commissioners of the county 
to assess the damages. 


SHEPHERD v. UNtion Mutua Fire Ins. Co. 


Policy of insurance — Party to suit — Alienation — Subsequent 
increase of risk. 


In the absence of any provision in the charter or by- 
laws of a mutual fire insurance company, whereby the 
assignee becomes a member of the company, the action, in 
case of loss, must be in the name of the assured, with 
whom the contract was made. 

Where the by-law of an insurance company provided 
that “when the title of any property insured shall be 
changed by sale, mortgage or otherwise, the policy shall 
thereupon be void,’ '_— Held, that a mortgage of the pro- 
perty by the insured, without the foreclosure of the same, 
would not make void the policy. 

A by-law of an insurance company, which provides that 
if the risk on any property insured shall be increased by 
the insurer, or others, the policy shall be void, unless an 
additional premium and deposit shall be settled with and 
be paid to the company, is legal and binding upon the 


assured. 


Aspott & Co. v. OsGoon. 
Discharge of debtor from imprisonment by the creditor. 


At common law, the voluntary discharge of a debtor 
from imprisonment upon an execution by the creditor, 
although upon the express condition that the debt and 
judgment should not thereby be discharged, operated to 
discharge the debt and judgment. 

By the statute of this State, the common law rule is 
abolished; and, under its provisions, no discharge of a 
debtor from imprisonment on an execution by the creditor, 
or otherwise than by a payment or satisfaction of the judg- 
ment, operates to discharge the debt or judgment on which 
the execution issued. 
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Harvey v. CHASE. 
Personal liability of stockholders in corporations. 


No suit can be commenced and maintained against the 
stockholders of a corporation, whose object is a dividend 
of profits among its stockholders, to recover of them any 
debt or civil liability of such corporation, untfl sixty days 
“after a legal demand of payment thereof shall have been 
made upon the company.” 

Such “legal demand” should be, a request for the im- 
mediate payment of a debt or liability fully due and pay- 
able, made personally by the creditor, or his authorized 
agent, holding and exhibiting, or stating verbally and 
specifically the character and amount of such debt or 
liability, upon some officer or agent of the corporation, 
shown by evidence, or by law or usage entitled, and so 
presumed, to hold its funds for the purpose of adjusting 
and paying, and whose duty it is, according to law or the 
by-laws and course of business of the corporation, to 
liquidate and pay such debt or liability, at his office or 
other usual place of business, during business hours of the 
day of the demand; or upon some officer or agent of the 
corporation, whose duty it is to see that the debts of the 
corporation are duly paid, and that means are seasonably 
provided for and applied to that purpose, or that a meeting 
of the stockholders is called to provide such means. 


GRANTHAM v. CANAAN. 
Presumption of payment arising from lapse of time. 


The presumption of payment arising from the lapse of 
time, is liable to be rebutted and overcome by proof of 
any facts and circumstances, the legitimate tendency of 
which is to render it more probable than otherwise in the 
judgment of the jury, that payment has not in fact been 
made. 

Notwithstanding the legal presumption of payment aris- 
ing from the lapse of time, the question of payment is one 
of pure fact for the jury, and any evidence legally tending 
to satisfy them that no payment has been made, is compe- 
tent and admissible to rebut the presumption. 
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KNowLtTon v. TILTON. 
Action on contract under seal—Constructing contract. 


Assumpsit cannot be maintained to recover money due 
upon a contract under seal, unless there has been a waiver, 
abandonment or rescinding of the contract. 

By contragt under seal, one party leased to the other a 
paint shop, connected with his carriage manufactory, for 
one year, for the rent of forty dollars, to be paid in paint- 
ing. The lessee covenanted to pay the rent in painting, 
but without a stipulation as to the time when the work 
should be done; and also covenanted to paint the carriages 
and sleighs manufactured by the lessor at certain specified 
prices, within a reasonable time after they should be deliv- 
ered to him; and the lessor covenanted to pay whatever 
might be due to the lessee for painting on the first days of 
certain specified months during that year; Held, that the 
amount due for painting on each of those days was to be 
determined by deducting from the whole amount of the 
work done between that and the next preceding day of 
payment, the proportion of the rent which accrued during 
that time, at the rate of forty dollars for the year. Held, 
also, that an action brought on one of the days of pay- 
ment on account of the work done between that and the 
next preceding day was premature, although preceded by 
a demand made on that day. 


PARKER v. STANIELS. 
Poor debtor’s oath— Certificate of magistrates. 


The only record evidence of the administration of the 
oath for the ease and relief of poor debtors, and of the 
service of the order of notice on the creditor, is the certi- 
ficate’of those facts signed in conformity to the statute by 
both magistrates before whom the oath was taken. 

Such certificate is only prima facie evidence of those 
facts, and they are open to parol proof whether or not the 
certificate was made, and whether or not there is any other 
record of them made by the magistrates or either of them. 
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BACHELDOR v. GREEN. 





Trespass quare clausum— Damages— Costs. 





In trespass for breaking and entering the plaintiff's 
close, adjoining land of the defendant, commenced in the 
Court of Common Pleas, and in which the plaintiff recovers 
less than $13.33 damages, the title to real estate is drawn 
in question so as to entitle the plaintiff to full costs, by 
evidence offered under the general issue by the defendant, 
in conflict with the plaintiff's evidence, as to where is the 
true boundary line between the two closes, although no 
other evidence of title is introduced by either party. 

The costs are not to be limited in such case, although 
such conflict of evidence occurred at the first trial, when 
the jury disagreed; and on the second trial, when the ver- { 
dict was found, no evidence was offered on either side as to | 

f 
t 
















the boundary line, but the cause was tried on other grounds 
which did not draw the title in question. 






JOHNSON v. Goss. 







Homestead exemption. 


A widower, seized of real estate which he occupied with 
his minor children as a homestead, conveyed the same in f 
mortgage on the first day of January, 1852; and subse- ui 
quently, having contracted a second marriage, and while i 
living on the premises with his wife and minor children as f. 
their family home, executed other mortgages; Held, that 
on his petition to this court, he was not entitled to the 
assignment of a homestead under the act of July 4, 1851, 
as against the mortgages; that act taking effect “from and 
after the lst day of January, 1852.” 













Hillsborough. June Term, 1859. 


STATE v. FLANDERS. 










Parties as witnesses—Competency of evidence—Forgery. 


The second section of the act of June 25, 1858, in .amend- i 
ment of the act of June 27, 1857, making parties witnesses, . 
does not extend the provisions of the latter act to criminal 
proceedings, and upon the trial of an indictment the re- i 
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spondent cannot be a witness. 
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When a general objection is taken to testimony without 
a statement of the ground of the objection, it is to be 
understood as an objection to its competency, and not as 
one taken upon some ground which might have been obvi- 
ated at the trial. 

When a witness states that he has an impression as to 
the matter of inquiry, it is competent evidence if he means 
that he has some recollection, however slight, founded on his 
personal knowledge; and whether such is his meaning, is to 
be determined by the jury, unless his meaning is apparent 
to the court, from the subject of his testimony and his other 
statements in connection with it. 

It is not forgery to procure the assent of the signer of a 
bond to a material alteration, made without his authority, 
after he had executed it, by falsely and fraudulently repre- 
senting to him that a state of facts exists which renders 
the alteration of no importance to him; although at the 
time of giving the assent, he qualified it by saying that he 
assented on condition that the representations were true. 


Hau v. DopneGe. 


Decree in equity binding upon the parties at common law— Writ of 
entry. 


The decretal order dismissing a bill in equity upon a 
hearing of the merits is conclusive upon the same parties 
in a suit at law, subsequently brought, in which the same 
matter is in issue; and the matter in issue is the same 
when the question raised by the answer to the bill and 
material to the complainant’s case, as set forth in the bill, 
is also made a material question in the suit at law by the 
evidence in defence under the general issue. 

In a writ of entry brought by one tenant in common 
against a stranger for an alleged disseisin of his undivided 
share of the land, it is no objection to the demandant’s 
recovery under the general issue, that after suit brought 
he procured his undivided share to be set off to him in 
severalty by partition of the estate among the tenants in 
common. 

It seems that when the demandant in such case has de- 
clared upon a disseisin of his undivided share of the land, 
an amendment of the declaration by the insertion of a 
count alleging a disseisin of the tract set off in severalty 
is inadmissible. 
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If, however, such amendment should be allowed, it would 
avail nothing to the demandant in such case, as he could 
recover only according to his title at the time of suit 
brought. 








MERCHANTS AND Farmers Mv. F. M. Co. 





PATTEN v. 






Representation in application for insurance. 


A representation, made to a mutual fire insurance com- 
pany by the applicant for insurance, in answer to a direct 
inquiry, that the property is not encumbered by mortgage 
or otherwise, is a material representation within the mean- 
ing of a by law of the company, which declares that the 
policy shali be void if the application does not contain a 
full and true exposition of the facts and circumstances 
relative to the condition, situation and risk of the pro- 
perty, so far as they are material to the risk, and within 
the meaning of the covenant inserted in the application, 
that it contains such exposition; and if the representation 
is false, by reason of the existence of a mortgage for a 
substantial amount at the time of the application and of 
the issuing of the policy, the representation avoids the 


. policy. 



















WoopWARD v. STEPHENS. 






Donatio causa mortis. 






The donatio causa mortis of a promissory note is invalid 
against the creditors of the donor, if he die insolvent; and 
in an action on the note by the donee, payment to the ad- 
ministrator of the insolvent estate of the donor is a good 
defence. 












ELLIoTT v. STEVENS. 





_Partnership—Individual and partnership debts. 


If partners, by arrangement among themselves, own 
each a separate part of the stock in trade, on which the 
joint partnership business is transacted, the stock will, 
nevertheless, be regarded as partnership property, for the 
payment of ‘partnership debts; at least, as to creditors, 
who have no notice that the stock is owned in that way. 
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" Where there is a dormant and secret partner, and a suit 
for a debt contracted on account of the partnership busi- 
ness is brought against the ostensible partner alone, the 
judgment is for a partnership debt; and in the application 
of the property, on which the partnership business is trans- 
acted, will be preferred to individual debts of the ostensi- 
ble partner. 

If, in such ease, the ostensible partner convey his sep- 
arate part of the stock in trade to the dormant partner, in 
payment of an individual debt, the conveyance is fraudu- 
lent as to creditors of the firm. 


CENTER v. CENTER. 
Immaterial evidence — Influence on jury. 


A verdict will not be set aside for the admission of im- 
material evidence, unless it is quite apparent that it in- 
fluenced the jury in their decision. 

Where the plaintiff was the mother of the defendant, 
and incompetent but immaterial evidence was admitted, 
subject to exception, consisting of vile, profane and abus- 
ive language used by the defendant in regard to the plain- 
tiff. Held, that such evidence being highly calculated to 
prejudice the minds of the jury and influence their decision, 
and being ruled admissible by the court, the verdict should 
be set aside. 


Dovuatass v. Doua.ass. 
Competency of evidence on a libel for divorce. 


A commissioner, residing in this State, appointed to take 
testimony in a libel for a divorce, has no power, by virtue 
of the appointment, to take a deposition and administer 
the oath in Massachusetts, unless he is a magistrate of that 


State. 


Strate v. WEARE. 
Criminal informations — Amendment — Highways. 


Criminal informations, which are filed by an officer of 
the government, and not founded upon the oath of the grand 
jury, may be amended by the court at any time before trial. 

In the laying out of a highway, want of jurisdiction ren- 
ders the proceedings void. But irregularities and errors, in 
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the course of the proceedings, make them merely voidable ; 
and they remain valid until legally avoided by the party, o1 
persons having the legal right to interfere. 






BROMLEY AND AL v. ELLIOTT AND AL. 
Dormant partnership. 

When two are jointly concerned in a transaction under 

an agreement to share indefinitely between them the profits 

of the business, they must be considered partners as to third 

persons. Their private agreements, relative to their con- 

nection in business, though binding as between themselves, : 

cannot control their liability to others. 

Those who deal with parties connected in business are 
bound by the agreements of such parties between themselves, af 


















if at the time they know the nature of those agreements, 01 
have knowledge of such facts or circumstances as would i 
lead a person of common prudence to make inquiry in rela- ii 





tion to them. Anda party having such knowledge, or so 
bound to make inquiry, cannot charge such persons as 
partners, if they are not such as between themselves. 

But a party having no such knowledge, and not so bound 
to make inquiry, may charge such parties for al] debts con- 
tracted by cither, within the apparent scope of their 
business, whatever may be their contracts or stipulations 
with each other. 













JOHNSON AND ALS v. RICHARDSON. bs 
Mortgaged debt — Answer in equity. i 






A mortgage of real estate intended to secure an existing 
debt, and also a debt that may be subsequently contracted, 
is valid so far as relates to the existing debt, but inopera- 
tive as to the debt subsequently contracted, under the 

‘ provisions of the statute. 

The answer of a defendant in equity, responsive to the 
allegations of the bill, to be taken and regarded as true 
unless overthrown by the testimony of two credible 
witnesses, or that of any one such witness with corrobor- 
ating circumstances. 














HAYWARD AND ALS v. BANON AND AL. 
Use of deposition when witness is present at the trial. 
As a general rule, where the deposition of a witness has { 
been properly taken, to be used at the trial of a cause, but iP 
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at the time of trial the witness is in court and called to 
the stand, the deposition cannot be used. 

If, when called to the stand, the witness declines to tes- 
tify, on the ground that he cannot do so without criminating 
himself, and is thereupon excused from testifying, the 
deposition is not thereby rendered admissible, but is still 
excluded. 


BEAN v. WALKER AND CHASE. 
Competency of co-defendant as a witness. 


One of several defendants in an action upon contract, 
who has been defaulted, is a competent witness, under the 
provisions of the Revised Statutes, for a co-defendant in 
any matter of defence personal to such co-defendant, if 
released from liability for costs. 

Such defaulted defendant, if liable for the costs of sub- 
sequent litigation between the plaintiff and his co-defendant, 
must be legally liable therefor, whatever the result of that 
litigation, and is therefore not so interested in its result as 
to be inadmissible as a witness. 


Rockingham. June Term, 1859. 
BurnuaM v. CHASE. 
Promissory note — Contract to delay payment. 


Where the principal pays money on a note for interest, and 
it is endorsed on the note as interest, it is prima facie evi- 
dence of a contract for delay until the time expires, for 
which the money endorsed would pay the legal interest 
on the note; and if the prima facie evidence is uncontra- 
dicted the surety is discharged. 


GOODRICH AND ALS v. EASTERN RAILROAD. 
Practice — Instructions to the jury. 


A decision upon an agreed case, or an agreed statement 
on facts, is final to the extent to which it goes. If the 
parties desire the case to be amended or discharged, or 
the facts to be varied, steps must be taken to effect the 
object before the decision ; is announced. 

The parties to a suit entered into this agreement: “ That 
if the court shall be of opinion that the action can be main- 
tained upon the facts reported by the commissioner, the 
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damages shall be assessed by the jury or an auditor; 
but if otherwise, the plaintiffs shall become nonsuit.” 
Upon this agreement the commissioner’s report was trans- 
ferred to the Supreme Court, who decided that the action 
could be maintained. Held, that,on going to the jury after 
such decision, the only question was that of damages, and 
that the facts stated by the commissioner on which the ; 
decision had been founded, were not open to be contro- 
verted. 
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Where a party desires further instructions to be given to 
a jury than those that are given, but does not move the 






court in regard to the matter, the verdict will not be set 
aside because the instructions are not given. 

Before the court can be required to give particular 
instructions, there must be evidence relevant and pertinent 
on which to found them. 
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Moore v. Moore AND ALS. 


Resulting trusts. 





dy the statute of New Hampshire no trust in lands can 
' be created unless by writing, except such as arises or results 
by implication of law. : 
Parol evidence is admissible to establish a fact from 
which the law will raise or imply a trust; but not to prove 
any dedication of trust or agreement of parties for a trust. 
A trust in lands cannot be shown by the declarations of 
the grantee that he holds the lands in trust. 
A bill in equity charged that the complainant made an 
absolute conveyance of lands to the defendant, but upon a 
parol agreement between the parties, that the defendant 
should re-convey the premises, upon certain conditions, on 
request. The answer denied the trust. The plaintiffs 
evidence showed merely repeated statements of the defen- 
dant, that he held the lands in trust. He/d, that a trust 
could not be thus shown, and that the bill should be 
dismissed. 
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v. KELLEY. 






PEASLEE j 
Scire facias against administrator. | 


Under the statute of New Hampshire, (Rev. Stat. chap. 
161, s. 12, 13,) in order to maintain a scire facias against an 
administrator, it is sufficient to allege that the sheriff has 
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made a return of nulla bona, upon an execution against the 
goods or estate of the deceased. It is not necessary, in 
addition, to allege or suggest any waste or misapplication of 
the funds. 


Hanpy, Pern’r. v. Davis. 
New trial, arising from mistake, or misapprehension. 


Neither the mistake or misapprehension of counsel in 
reference to some matter of fact which transpired in the 
course of the trial of a cause, nor his erroneous conclusion 
as to some point involved in it, constitutes a case of accident, 
mistake or misfortune within the meaning of the statute 
which authorizes the court on petition to grant a new trial 
where injustice has been done through accident, mistake or 
misfortune. 

And if the case appears to be such as is contemplated by 
the statute, the new trial will not be granted, if it appears 
that the mistake or error, or its injurious consequences 
might have been avoided by the exercise of ordinary care 
and diligence, on the part of the party and his counsel. 
Nor will it be granted, unless it appears that there is some 
degree of probability that the injustice resulting from the 
mistake, will be corrected by the new trial. 


PALMER v. PALMER. 


Costs of guardian of an insane person.—Power of auditor on 


probate appeal. 


The reasonable expenses incurred by the guardian of an 
insane person, in resisting an application for a revocation of 
the guardianship, on the ground of his restoration to 
sanity, when the case admits of any reasonable doubt as to 
his restoration, and the guardian appears to have incurred 
the expense in good faith, for the purpose of a proper 
inquiry into the condition of the ward, area just claim to 
be allowed the guardian, on the settlement of his guardian- 
ship account. 

An auditor appointed by this court to report the facts in 
the cause of a probate appeal, is at liberty, in the exercise 
of his discretion, to examine the parties as witnesses, in the 
same manner as an auditor appointed under the statute, in a 
suit at common law, to state the accounts between the 
parties. 
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HAVERHILL Mutua Fire Lys. Company v. PRESCOTT AND AL. 
Endorser of writ. 


Where a writ appears to be endorsed, by having the 
name of a person written upon the back thereof, as indorsee, 
a motion to quash for want of a sufficient indorsement can- 
not prevail. 

In such case, if the defendant relies upon the fact, that 
what appears to be the name of a person, is not, in fact so, 
or that such person is not an inhabitant of this State, 
or that his pame was not placed upon the back of the writ, 
by him or by his authority, or that he is not a responsible 
person, the supposed defect should be pleaded in abatement, 
so as to give the plaintiff an opportunity by the proper 
replication, to raise an issue upon any traversable objection. 


PICKERING v. PICKERING. 
Equitable bar from lapse of time. 


Applications to a court of equity, to decree the specific 
performance of contracts, are addressed to the sound and 
reasonable discretion of the court, and relief is to be 
granted or refused, according to the circumstances of each 
particular case. 

If the plaintiff has been guilty of gross laches, or applies 
for relief after a long lapse of time, unexplained by 
equitable circumstances, or has apparently held back from 
an assertion of his rights, with a view to speculate on the 
possibility of such changes in the situation of things, by the 
lapse of time, as might determine it to be for his interest. to 
have the contract executed, relief will be refused. 

When specific performance of a contract to convey a 
reversionary interest in land, was sought after the lapse of 
nearly ten years, and after the reversion of dower as it existed 
at the date of the contract, had been converted by the 
untimely death of the widow into a present estate in fee, 
without any satisfactory explanation of the causes of delay, 
relief was refused and the bill dismissed. 
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Supreme Court of Vermont. Washington County, 
August Term, 1859. 


ALLEN v. Hart AND TRUSTEE. 


Foreign attachment—Assignment— Appropriation of fund—Fraud. 


The question here arises upon the disclosure of the 
trustee. The trustee, at the time of the service of the 
writ, was indebted to the principal debtor in a considerable 
sum, but he had received previous notice of the assignment 
of the debt to a third party, who appeared in this action, 
as claimant, under the statute. The claimant had a bona 


Jide debt against the principal debtor to a greater amount 


than the funds in the hands of the trustee, and had reeeived 
an assignment of the same and given notice thereof to the 
trustee, before the service of the writ. But during the 
pendency of this action, being some two years, he had 
allowed the largest part of the fund to be paid into the 
hands of the principal debtor, by the trustee, the debtor 
being in need of it for the support of his family. The 
county court found no fraud, in fact, in the transactions 
between the claimant and the principal debtor. 

Held, there was no fraud in law. The appropriation of 
the fund, contrary to the terms of the assignment, is only 
evidence of fraud, in the original assignment, but not con- 
clusive. If done purely from after considerations, it does 
not vitiate the assignment, and the trustee is not liable. 


WILperR & AL. v. BENNETT. 
Sale— Contract— Delivery. 


Where the plaintiffs’ furnished the defendant with hem- 
lock and spruce lumber, to be paid for in twice the amount 
of materials, for making the same kind of lumber, to be de- 
livered, in the logs, on the bank of the river, above plaintiffs’ 
mill, at a point designated, and to be there measured, — 

It was held, that by the terms of the contract the title in 
the logs will pass after measurement and delivery. And 
where the parties, when they met to measure the logs, 
differed as to the mode of measurement, and agreed that 
it should be settled by measuring the boards after they 
were sawed, and counted, and rolled the logs into the river, 
agreeing that plaintiffs’ should get them down to their mill, 
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at their own expense, and saw them, and keep an account of 
the boards, and account for them accordingly, some of the 
logs being lost subsequently, without the fault of the plain- 
tiffs, by a sudden and unusual rise in the river, — 

It was further held, that the title of the logs had vested 
in plaintiffs, notwithstanding the change in the contract, 
and deferring the time of measurement, and that conse- 
quently they were liable for such logs as were lost, accord- 
ing to the terms of the contract, although not measured, 
in the mode finally agreed, between the parties. 


Scorr v. KEITH. 
Writ of error—Evidence. 


By statute in Vermont, exceptions to the decision of the 
county court, are required to be filed within thirty days 
from the rising of the court, and unless so filed they cannot 
become a part of the record. 

Held, nevertheless, that a writ of error may be main- 
tained to revise any question of law, apparent upon the 
record, and which the judgment rendered by the county 
court shows must have been passed upon, in order to 
have reached the conclusion indicated thereby. And where 
seven persons are commissioners of a railway company, 
and institute a preliminary survey, at their own expense, 
and three of the number write to three others to pay the 
plaintiffs an agreed sum to the engineer, and they “ will pay 
them their share of the same,” which the plaintiffs accord- 
ingly do, and then bring suit to recover the half of the sum 
due the engineer. 

Held, that this writing may fairly be construed as evidenc- 
ing a severance of the expense between the three commis- 
sioners signing the paper and the three to whom it is 
addressed, the seventh, for some reason, not being brought 
into the account. 


Washington County. 
Prerce v. Tue Estate oF PAINE. 


Suit carried before commissioners on insolvent estate— Testimony 
. of parties. 
Where a suit, upon the decease and representation of 
insolvency of the defendant, is required to be discontinued, 
L. XXII.—NO. V. 20 
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and if prosecuted further, to be carried before the commis- 
| sioners on the defendant’s estate, the costs in the court to 
be taxed, and, if the plaintiff prevail, to be allowed him, by 
the commissioners, it is to be regarded as the same suit 
| pending before different tribunals. And if the statute will 

not allow the plaintiff to testify, while it was pending in 
court, the same rule is to be applied to the case, after it is 
carried before the commissioners. 








PerkKINsS v. Bioop. 
Ejectment— Pleading. : 
A plea in bar in ejectment, denying the title of the plain- : 
tiff and the eviction by defendant is bad, as amounting to 
the general issue. 
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Cross v. SMITH. 
Trover—Agreement between vendor and vendee. 


If the vendor of personal property stipulate with the 
vendee, that the title shall remain in the vendor, until the 
price is paid, but nevertheless deliver the property to the 
vendee, with the expectation that he will peddle it out, 
| about the country, which he accordingly does, without pay- 

. ing the price, the vendor cannot maintain trover for the 
property, either against the vendee, or those to whom he 
sells it. Nor can the vendor have trover for the money 
a received, in payment, since it is not the specific money of 

the vendor. The transaction is a sale of the property, with 
an agreement by the vendor, to be liable in trover for it, 
until he pay the price, which will not sustain that action. 


¢ 
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THAYER & AL. v. BALLOU. 


Sale on credit—Affirmance of contract by bringing action. 


: 

| 

| 

: 

: 

: Where goods are sold with the expectation of a credit of 
| six months, both by vendor and vendee, although there is 
1 no express stipulation to that effect, and the vendor fails 
to obtain the note of a third party for the price, as he 
expected at the time of sale, it is nevertheless to be re- 
garded as a sale upon credit of six months, and no action 
can be maintained until the expiration of that time. By 
bringing an action for the price, the vendor affirms the sale, 
and cannot claim that the sale was void on the ground of 
fraud. If he would claim anything on the ground of fraud 
he must disaflirm the sale, and reclaim the goods. 
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GURNSEY v. PITKIN. 
School committee—Exercise in English composition. 


The committee and teacher of the public schools have 
power to exclude a pupil, capable of writing English com- 
position, from the school for refusing to comply with the 
rules, requiring such pupil to write composition, at stated 
times. This may be regarded as an allowable mode of 
instruction in orthography, grammar,and perhaps some other 
of the branches required to be taught in the common 
schools, such as geography and history. 


Orleans County. 


NUTTING v. CHARLESTON. 
Pauper— Contract. 


Although there is no general duty resting upon towns to 
support their poor, aside from the statute, yet when they 
have recognized a person, as a pauper, and have paid the 
plaintiff an agreed price for maintaining such person, for 
a time, and after the expiration of the time agreed, offer a 
less price, and are informed that so long as they suffer the 
person to remain, they will be required to pay the same 
price as before, it will be sufficient ground to infer, that so 
long as they suffer the pauper to remain, they expect to pay 
that price, and if so, they are bound by it, as an express 
contract. 


RypDer v. KELLY. 
Contract of sale—Measure of damages. 


In a contract to purchase a crop of hops, thereafter to be 
raised, where the vendor tenders the article, according to 
the contract, and it is refused, the title does not pass, but 
the property remains in the vendor. The rule of damages 
for the breach of the contract to accept and pay the stipulated 
price for the article, is, the difference between the agreed 
price and the market value. 


ELKINS, ADMINISTRATOR, v. COOPER. 
Principal and surety— Collateral security— General indebtedness. 


This is a bill in equity for specific performance. The 
intestate, owing the defendant upon general account, 
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applied to him to become surety for him at the bank of 
Orleans, upon a note which he desired to have discounted, 
which defendant consented to do. As collateral security for 
so doing, the intestate assigned to the defendant five shares in 
the capital stock of said bank, amounting to about the 
same asthe note. Before his decease the intestate paid ane- 
half the note, and after the estate was put in the course of 
settlement, being largely insolvent, so as to pay only the 
preferred claims of the expenses of settlement, the defen- 
dant claimed to set off the value of the shares, beyond what 
he had paid upon the note, as surety, against his general 
claim upon the estate. The administrator tendered defen- 
dant the amount he had paid upon the note, and interest, 
and demanded a re-assignment of the shares, which was 
expressly stipulated in the assignment, after the defendant 
should be relieved from his liability. This being refused, 
this bill was brought. 

Held, that the orator is entitled to a decree, with costs, 
if the tender covers all which is due the defendant, by the 
terms of the assignment, and to secure which, the assign- 
ment was made; that it is the duty of the administrator to 
treat this stock as still belonging to the estate, subject to 
defendant’s lien, and as such to administer upon it. 


Essex County. 
Morse v. THE Town oF MAIDSTONE. 
Child’s capacity to drive, a question of fact. 

This is an action, by next friend, in favor of a boy, 
between nine and ten years of age, against the town, for 
injuries received through defects in the highway, along 
which the plaintiff was driving his father’s horse and wagon. 
In consequence of the defective construction of the passage 
over a small stream, or run, the fore-wheels of the wagon 
became detached, and the plaintiff fell with his face upon 
the forward axletree and broke out six of his teeth. The 
plaintiff's testimony tended to show that he had been accus- 
tomed to drive both one and two horse single and double 
teams, and that he was entirely competent to drive. the 
horse in question, at the time, and did in fact drive, with 
eare and skill, and that the injury happened without any 
fault on his part. 

The defendant’s counsel asked the court to charge the 
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jury, that, as matter of law, the plaintiff was not of suffi- 
cient age to be trusted with a team. But the court declined 
to do so, and submitted the case to the jury, under such 
instructions, as were not excepted to otherwise than the 
above refusal. 

Held, that the refusal to charge, as requested, was pro- 
per. ‘The law has not defined the age at which one is, or is 
not, to be trusted to drive a team upon the highway. The 
capacity of children, and the circumstances of cases, are so 
infinitely various, that it is impossible to fix any rule upon 
the subject. Some persons are never capable of driving a 
single horse with reasonable safety, and others acquire that 
capacity at avery early age. It can only be determined, 
as matter of fact, by the jury, with reference to the circun- 
stances of each particular case. 


LEAVITT v. HOLBROOK. 


Evidence of marriage in action for crim. con.—Misconduct of 
? g Jor ) 
plaintiff: 


In actions for criminal conversation with the wife, the mar- 
riage of the plaintiff is a substantive fact to be proved, but 
no higher proof is required than in prosecutions for adultery. 
It is never required in such cases, to prove the official char- 
acter of the minister, or magistrate, solemnizing the 
marriage, further than that he in fact acted, and was recog- 
nized as such. In such actions it is not enough to deprive 
the plaintiff of his right of action, that he treated his wile 


with levity and indecency, in the presence of other men, if 


this had not come to the knowledge of defendant. To bar 
the plaintiff's action it must be shown that he connived at 
his own dishonor, or in some way so conducted as to 
encourage the defendant’s misconduct. 


Caledonia County. 


Hoir v. SMITH. 


Slander— Words not alleged to have been spoken of the plaintiff. 
Motion in arrest of judgment. 

Action of slander, for words spoken at different times, 
in one count, plea general issue and notice that defendant 
will prove the truth of the words, and that he therefore 
spoke them of the plaintiff. 
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Some of the words were not alleged to have been spoken 
of the plaintiff, and the verdict being general, defendant 
moved in arrest of judgment. 

Held, that after verdict the court will make all reasonable 
intendments in favor of the finding of the jury, and of its 
regularity and sufliciency ; that they will for this purpose 
look into the whole record, and that the averments, in 
defendant's special notice, may be taken into account, in 
determining whether the words are admitted to have been 
spoken of the plaintiff. Although strictly this could not 
be done upon the trial of the action, the notice and 
the general issue being distinct, for the purposes of proof, 
yet upon a motion in arrest of judgment, after verdict, 
where nothing appears to show that any such question was 
raised, upon the trial, and the special notice distinctly 
admits the fact that the words were spoken of plaintiff, it 
would be unreasonable to arrest judgment on the ground of 
any defect in the averments upon that point, or under the 
possible apprehension that the jury might have given 
damages for words not spoken of the plaintiff. 


PARKER v. MEADER. 
Deposition taken out of State—Service of citation. 


A citation issued by a justice in this State, to attend the 
taking of depositions in another State, which in form 
requires the officer to make service and return, may be 
regarded returnable process, for the purpose of determin- 
ing the right of the officer to serve it. And it must be 
regarded as returnable to the justice issuing it, and may be 
served by the sheriff of that county, in any pare of the 
State, under the statute of this State. 


Passumpsic Bank v. BEATTIE. 


Trustee process 





Execution against trustees. 


In trustee actions, where there are different trustees, the 
plaintiff is not entitled to execution, as matter of right, 
until the final judgment against all the trustees, but he may 
take execution, by leave of court, against one or more of 
the trustees, as soon as final judgment is rendered against 
such trustee, if he have before obtained final judgment 
against the principal debtor. 
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Cameron v. Tue Town oF MALDEN. 


Sale of office of collector — Authority of moderator to bind town. : 





Where the statute empowers towns to contract withsome 
person to perform the duties of the office of collector and 
constable, or to sell it to the highest bidder, there is no impli- i 
ed duty on the partof the town(where the plaintiff gave $2 for 
the office,) that their selectmen shall make out and give such 
person the tax bills. He runs his risk in regard to that, :. 
the same as if he had been elected to the office in the ordi- 

| 








nary mode. And when the moderator, in crying the office 
at auction, declared that the person would have all the taxes i 
to collect, and would be entitled to certain premiums aud if 
abatements, this created no contract on the part of the ; 
town. The town could only be bound in regard to such 
matter, by some separate action, or by the act of some duly 
authorized agent. The moderators of town meetings have 
no authority to bind towns in such matters. 











Wynn v. CHAMBERLAIN. 





Receipt—Parol agreement in addition to may be shown. 


A ete ee Meritt inde eile 


Where the plaintiff charged defendant with seduction and 
breach of promise of marriage, and he compromised and i 
settled the whole matter for $1500, and took her receipt in 
full for the breach of promise of marriage, she declining 
to include in the receipt, the prosecution for bastardy, 
because the statute provided that her receipt should not bar 
the claim of the town, but agreed that the money was re- 
ceived in full of her claim on any such prosecution, 

Held, that defendant might show the parol agreement 
made at the time the receipt was executed. 

1. Because it was agreed to reduce only part of the con- 
tract to writing, and the writing will not, therefore, exclude 
proof of what was agreed to have rest in parol. 

2. Because the receipt is merely evidence of an admission, 
and not a contract; and that its being expressed, “in con- 
sideration whereof Lhereby release and discharge” the claim, 
did not alter its legal effect, or convert it into a contract. 
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Hau v. BARKER. 


Measure of damages for insufficiency of chimney. 

Where the plaintiff contracted with defendant to re-set 
a steam chimney, of good materials, and in a workmanlike 
manner, which, through defect in the materials and workman- 
ship, fell down in about two years, but not until the plaintiff 
had parted with his title, 

Held, that the plaintiff might recover the general damages, 
resulting from the difference between the chimney as it was 
when completed, and what it should have been under the con- 
tract; but that he could not recover any special damage, in 
consequence of stopping the mill and interrupting the busi- 
ness, he having no interest therein. Quere, how the case 
might have been, in regard to this latter claim, if it had ap- 
peared that the plaintiff conveyed the chimney with special 
warranty of its sufficiency. 


IpE v. Conn. & Pass. Rattway Co. 
Railway bonds—Action on by holder—WSeal. 


Held, that the holder of railway bonds may sustain an 
action thereon in his own name, declaring upon the instru- 
ment in the same way as upon a note or bill. The instru- 
ment in this case was called a bond in the declaration, but 
not described as being under the seal of the company. The 
case was heard on demurrer to the declaration, and the 
court held, that the term bond, as applied to an instrument 
of this character, did not, ex vi termini, import that it was 
sealed. It is a general term, used as the name of this class 
of securities, which in fact are not, or ought not to be 
sealed, inasmuch as they are a quasi currency in the county 
and throughout the world, and pass like bills or notes, from 
hand to hand, by delivery. The plaintiff may therefore 
well declare in his own name, as holder, and in assumpsit. 


Supreme Judicial Court of Massachusetts. Suffolk County, 
March Term, 1859. 


Present—Dewey, Metcalf, Bigelow and Merrick, J. J. 
Buack River Savines Bank v. Epwarps. 


Judgment — Evidence. 


A judgment for the plaintiff in an action to recover an 
instalment of interest on an promissory note, in defence to 
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which want of consideration was relied upon, is conclusive 
evidence of consideration in a subsequent action between 
the same parties to recover the principal of the note. 

A. A. Ranney (FE. R. Hoar with him), for plaintiff. 

R. Choate and E. A. Dana, for defendant. 


Cook v. FISKE. 
Principal and agent — Broker's commission. 


A broker who procures a verbal agreement for a charter 
party is entitled to recover his commission from the owner 
of the vessel, although the latter, after assenting to the 
agreement, refuses to execute the charter. 

C. H. Hurd, for plaintiff. 

H. A. Scudder, for defendant. 


KNOWLES v. City oF Boston. 
Contract, Dissolution of — Damages. 


A school teacher who is paid quarterly by the city, but 
has no express contract as to the duration of her employ- 
ment, is entitled, upon the abolition of the school, pending 
a quarter, to compensation only to the time of such abolition. 

W. L. Burt, for plaintiff. 

J. P. Healy (City Solicitor), for defendant. 


MALDEN BAnkK v. BALDWIN. 
Note — Demand. 


A note made in Vermont, by a resident of Vermont, 
payable “at bank in Boston,” is sufficiently presented to 
charge the indorser if presented at the Suffolk Bank only. 

F. A. Brooks, for plaintiffs. 

J. D. Ball, for defendant. 


WaDE v. MASON. 
Bailment — Replevin. 


The bailor of a chattel, which the bailee has agreed not 
to remove without his permission, cannot, upon its being 
attached as the bailee’s property and removed by the 
attaching officer, maintain replevin against the latter. 

B. F. Hallett, for plaintiff. 

A. Russ, for defendant. 
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SoHIER v. INCHEs. 
Will — Devise — Lapsed legacy. 


A testator ordered the residue of his estate to be 
divided into eight equal parts, one for each of his children, 
and that the share belonging to C, one of his children, 
should be raised in money, and placed in trust to pay the 
income to C for life, with sundry ulterior limitations; and 
that C should have no interest in the real estate. He then 
gave the remaining seven-eighths parts of said residue (which 
he declared shouid include all his real estate), to his seven 
children other than C, by name, with no express provision 
for their dying before him, without issue. One of these 
seven children died unmarried, and without issue, before 
the testator. Held, that there was a lapse as to the eighth 
part of the child so dying; and that C was entitled, as heir 
and next of kin of his father, to one-seventh part of one- 
eighth both of real and personal estate. 

W. S. Dexter, for plaintiff. 

J. Lowell, for C. Inches. 


Prince v. THE EqQuitaBLE Sarety INsuRANCE CoMPANY. 
Marine insurance —Oonstruction of policy — Repairs. 


A policy of insurance contained a written clause in these 
words :—“ It is agreed that this company shall not be liable 
for any loss or expense in replacing the copper now on 
the bottom of said vessel, or any part thereof, should the 
same be removed from any cause whatever; but this com- 
pany shall be liable for the loss and expense that may 
happen after she shall have been new coppered.” The 
vessel having met with sea damage, and put into a port 
of necessity, where she was condemned and sold, held, that 
in estimating the cost of repairs upon the question of 
a constructive total loss, the jury might include the cost of 
a brimstone bottom, if such a bottom would be necessary 
to make the vessel seaworthy, if she were not recoppered. 

F. C. Loring, for plaintiff. 

A. H. Fiske, for defendants- 


MELLEN v. NICKERSON. 


Contract — Quantum meruit — Statute of frauds. 


A written undertaking by the defendant to see the plain- 
tiff paid for moving a building for A, if A should not pay 
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him, binds the defendant to pay a quantum merwit for a part 
performance of the work, in preparing to remove the build- 
ing, which never was in fact removed, the work being 
stopped by the act of A. 

S.J. Thomas, for plaintiff. 

T. H. Russell, for defendant. 


MALONE v. THE Boston AND WorcesTER RAILROAD Cor- 
PORATION, 


Common carrier — Knowledge of printed regulations, and question 
of fact. 

It is no defence to an action by a passenger on a railroad 
for the loss of a trunk containing his own and his wife’s 
effects, that he had a free pass over the road as a mail 
agent, and bought a ticket only for his wife. 

There is no presumption of law that a passenger has 
read the regulations printed upon his ticket, nor those 
posted in the cars, although he may have travelled often 
upon the road. These are questions of fact for the jury. 

A. O. Allen, for plaintiff. 

G. S. Hale, for defendant. 


CoLLins v. SMITH AND TRUSTEES. 
Trustee process — Answers of supposed trustee. 


The court may authorize one summoned as trustee to 
make further answer upon points not stated nor denied in 
his former answers, although the plaintiff has in the mean- 
time filed allegations and taken testimony upon these 
points. And such answer will be conclusive. 

J. D. Ball, for plaintiff. 

C. Demond, for defendant. 


ANDREWS v. THE SUFFOLK Bank. 
Misappropriation of money paid. 

J. A., the plaintiff, living in New Hampshire, sent money 
by express to Boston to pay his note at the defendant 
bank; the carrier handed the money to the teller, and told 
him that it was to pay J. A.’s = The teller, by mistake, 
gave him the note of one F. A. The carrier did not ex- 
amine the note, and the mistake was not discovered for 
some days, when it was too late to notify the indorsers 
upon the note of F. A., who was worthless. The bank had 
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in the meantime remitted the money to the holder 
of F. A.’s note, and had protested J. A.’s note, and he had 
paid it again to the holder, a bank in New Hampshire, with 
other money. Held, that the defendants must repay the 
money. 

H. G. Parker, for plaintiff. 

C. A. Welch, for defendant. 


BURLINGAME v. Hoss. 
Equity — Trust — Venue — Parties. 


A suit in equity, claiming that the plaintiff conveyed land 
to the defendant by an absolute deed, and took back an unre- 
corded defeasance by which the land was to be security for 
advances by the defendant to the plaintiff's brother, and 
that the defendant has sold the land and taken back anoteand 
mortgage for the whole purchase money, and asking for an ac- 
count, and that upon settlement the note and mortgage of 
the purchase may be transferred to the plaintiff, may 
be brought in the county where the parties reside, though the 
land is in another county. 

Although the contract of defeasance be one on which a 
suit at law may be brought, yet the remedy is more complete 
in equity, and may be pursued there. 

Nor is the suit premature, because no money was paid 
for the land when sold by the defendant, especially if he 
had no authority to sell on credit. 

The person for whose debts the land was pledged, but 
who was not a party to the contract, is not a necessary party 
to the suit. 

J. Lowell, for plaintiff. 
T. S. Harlow, for defendant. 


CRANE v. PRATT. 


Money sent by mail. 


The fact that a debtor has mailed the amount of his debt, 
properly directed to his creditor in another town, creates no 
presumption of payment in the absence of evidence that 
such a mode of remitting had been authorized by the 
creditor. 

E. Avery, for plaintiff. 

A. A. ltanney, for defendant. 
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HANey v. DONELLY. 


‘ 
Evidence — Declarations of supposed agent. 


The declarations and admissions of a father, in respect 
to injuries alleged to have been done to his minor son, 
cannot be given in evidence in a suit afterwards brought by 
the son through the father, as prochein amy, without proving 
that the father was the son’s agent atthe time when the 
statements were made; and this agency must be proved by 
other evidence than the declaration of the father himself. 

J. C. Park, for plaintiff. 

J. A. Andrew and W. L. Burt, for defendant. 


CASWELL v. KEITH. 
Attachment — Tools of trade. 


The necessary tools and implements of a mechanic who 
has abandoned his trade for atime, with the bona jde inten- 
tion of resuming it, remain exempt from attachment. The 
question of intent is for the jury. 

No appearance for plaintiff. 

W. L. Burt, for defendant. 


Bacon v. WoopWarRD. 
Will — Words to create a fee. 


Testator devised as follows : — “I give to my beloved wife 
all my estate, both real and personal, under the following 
conditions: She to be residuary legatee, and to receive the 
entire income of the estate, during her natural life, to use 
and dispose of, or to give to any of her relations or friends, 
so much as shall not be disposed of in the following lega- 
cies: He then gave ten thousand dollars to be put in trust 
for his two-+granddaughters, children of a deceased 
son, with special provisions as to their education, &c., and 
if they should die unmarried, the money was to go to cer- 
tain benevolent societies. He then gave to “A. B. (if she 
should outlive me and my wife) one thousand dollars; if she 
should not outlive us both, it will then remain as part of 
my estate.” 

‘The remainder of my estate, after my wife has used and 
givenaway what shechooses, and all the legacies and expenses 
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are paid out of the estate, I give the balance left to the 
above written societies {n equal proportions.” 

The testator appointed his wife and one other person his 
executors, and gave them power to sell real estate. 

Held, that the wife took a fee in the real estate, to her 
own use, and that after her decease (the legacies having 
been paid), the remaining real estate would pass by her 
will. 

S. Jennison, Jr., for plaintiff. 

C. Atwood, for defendants. 


MeEXAL v. DEARBORN. 
Lien — Estoppel. 


The plaintiff, who had a valid lien upon certain chattels, 
for labor bestowed on them, bought them of the general 
owner by a bargain valid between the parties, but fraudu- 
lent and void as against the creditors of the owner, who 
soon after was declared insolvent, and a warrant was issued 
against his estate, under which the messenger took the 
chattels, the plaintiff claiming them as his own. 

Held, that the plaintiff could not set up a lien as against 
the messenger. 

F. J. Butler, for plaintiff. 

P. Willard, for defendant. 


Tue LAw or Surpprnc, AND MercHANtTs’ AND S#HIPMASTERS’ 
Guipe. By Francis B. Drxon, author of “An Abridgment of 
Maritime Law.” New York: Henry Spear, 1859. 


This volume, as the author informs us, has been prepared, chiefly with 
a view to its use by the mercantile classes. It is so arranged as to be easily 
referred to, each section containing as its head, a question to which the 
section is an answer. The subjects treated, are shipping, in its fullest sense, 
and insurance. 

We think the book will be found useful so far as the general principles 
of the law merchant are concerned ; it is highly desirable that they should 
be as widely understood as possible, and they are of a nature to be readily 
comprehended. Founded upon mercantile usages, the law reacts upon 
these usages, and tends to keep them uniform and sound. 
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INTELLIGENCE AND MISCELLANY. 


Lorp BrovuGuam.—The article upon Lord Brougham, with which this 
number opens, is from the pen of Clement Hugh Hill, Esq., a member 
of the bar of Suffolk County. The sketches of Lord Chelmsford, and 
Lord Lyndhurst, which Mr. Hill, while still a student at law, contributed 
tothe Law Reporter, attracted, as they deserved, a marked attention for 
their knowledge of contemporary history and their excellent style. 

EvipENCE 1x Equiry.—There was an interesting conversation in the 
Hlouse of Lords, on Tuesday, on the practice of evidence in the Court of 
Chancery. Confessedly it is in a most unsatisfactory state. The effect of 
the partial adoption of vivé voce examinations has been to preserve the 
evils, without the benefits, of both systems. But the worst part of it is the 
delay and consequent cost. We need not adduce instances in proof; they 
are familiar taall our readers. Lord Lyndhurst, who mooted the question, 
suggested and obtained a commission of inquiry; but Lord Chelmsford 
thought that further inquiry was needless; that the evil might be met by 
immediate legislation. We believe the Profession will be entirely of his 
opinion. 

The principle of vivé voce examination being admitted, it seems to us 
that there is no serious difficulty in its practical adoption. Questions of 
fact in equity do not differ from questions of fact at common law, and why 
should they not be treated by precisely the same machinery? The ex- 
aminer’s office is a failure, because it is an ill-constructed tribunal, because 
it has more work to do than it can do well, and because it does not con- 
tent itself with doing one thing at atime. The trial by jury is not adopted 
because equity men do not understand it, and are conscious of incapacity 
to deal with it. There is a lingering love for the old affidavit and com- 
mission system, which paralyzes the reforms that have been made permis- 
sive but not compulsory. 

The remedy seems to us, looking upon it through common law specta- 
cles, as sufficiently clear and easy of adoption. Whenever a question of 
fact is put in issue in a court of equity, let a peremptory order be made 
for its determination by either of the following methods, at the option of 
the parties, if they can agree; if not, let the court make the choice for 
them. First, by a court of common law; secondly, by a County Court ; 
thirdly, by recorders ; fourthly, by an arbitrator. In the first three cases, 
let either party have power to demand a jury; but if neither does so, let 
it be tried by the judge alone. Let issues, in cases where the witnesses 
live in the country, be tried, if the parties are so pleased, at the assizes. 
Let them also be triable in London, either at the Nisi Prius sittings, or at 
the County Courts, or by any barrister of ten years’ standing, at a rate of 
remuneration per diem to be fixed by the Act. Thus would speed, cheap- 
ness, or both, be provided. If an immediate settlement of the question is 
required, it can be tried in London; if it is sought to avoid the expense 
of bringing witnesses to London, country cases can be disposed of at the 
next County Court in a month, or by the nearest recorder in three months, 
or at furthest at the next assizes. 

The order would, of course, state specifically the disputed facts on which 
the court desires to be informed, and the judge would direct the evidence 
accordingly, and return either his judgment, or the evidence itself, accord- 
ing to the directions he has received.—Law Times. 
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INSOLVENTS IN MASSACHUSETTS. 


Name of Insolvent. 


Bailey, Edwin 
Bailey, Paul 
Brigham, Aaron 
Broad, E. H. 

Bullis, Martin 
Burbank, George W. 
Cohen, Philip H. 
Colby, Warren A. 
Cook, Arnold P. 
Crosby, Josiah 

Cutter, Frederick A. 
Dexter, Augustus C. (1) 
Dorr, Joseph 

Drowne, Thomas 8S. 
Everett, George H. 
Forbes, George 
Green, Michael (2) 

‘* Thomas § ‘“ 
Gunnison, Isaac 
Haselton, David 
Hight, John W. 
Kimball, Shubael C. (3) 
Levi, Sampson (4) 
Magoun, Elias 
Mallory, Obadiah D. 
Paine, James P. 

Phipps, David W. 
Read, Francis R. 
Richardson, Oliver A. (1) 
Rollins, Nicholas F, 
Russell, James W. 
Sanborn, Daniel M. 
“ Willard 
Simpson, David 
Solomon, Henry (4) 
Wilder, 8. W. 


} (5) 


Residence. 


Scituate, 
Worcester, 
|Marlborough, 
W orcester, 
Holyoke, 
Salem, 
Boston, 
Springfield, 
Uxbridge, 
North Andover, 
|Newton, 
Boston, 
Princeton, 
Boston, 
Middleboro’ 
Westboro’, 


remes 


Amesbury, 
/Townsend, 
Quincy, 
Charlestown, 
‘Newburyport, 
Charlestown, 
Chicopee, 

Worcester, 

Milton, 
Georgetown, 
| Boston, 
Cambridge, 
|Boston, 
|\Cambridge, late of 
\Somerville, 
|Roxbury, 
|Newburyport, 
'Brookline, 





Commenceme’t 


of Preseedings.| 


1859. 
June 





| Name of Judge. 


| Returned by 
/William H. Wood. 
Henry Chapin. 

|\Wm. A. Richardson. 
{Henry Chapin. 
John Wells. 

George F. Choate. 
Isaac Ames. 

John Wells. 

|Henry Chapin. 
‘George F. Choate. 
|\Wm. A. Richardson. 
Isaac Ames. 

Henry Chapin. 
j|Isaac Ames. 

William H. Wood. 
|Henry Chapin. 
Isaac Ames. 

‘George F. Choate. 
|Wm. A. Richardson. 
J.H.Cobb, Reg., per ord. 
Wm. A. Richardson. 
George F. Choate. 
‘Wm. A. Richardson. 
\John Wells. 

/Henry Chapin. 

J. H. Cobb, Regsiter. 
George F. Choate. 
Isaac Ames. 

‘Wm. A. Richardson. 
Isaac Ames. 


‘Wm. A. Richardson. 


J. H. Cobb, Register. 
‘George F. Choate. 
J. H. Cobb, Register. 





FIRMS. 


Richardson & Dexter. 
M 


& T. Green. 


Kimball & Magoun. 


Levy & Solomon. 


D. M. & W. Sanborn. 





